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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 20, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the CUSTOMS 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF X-RAY ABSORPTION FILTERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking ruling letters concerning the tariff classifi- 
cation of X-ray absorption filters. Notice of the proposed revocation was 
published August 17, 1994, in the CUSTOMS BULLETIN, Volume 28, Num- 
ber 33. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 5, 1994. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Metals 
and Machinery Classification Branch, Office of Regulations and Rulings 
(202) 482-7030. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On August 17, 1994, Customs published a notice in the CusToMs BUL- 
LETIN, Volume 28, Number 33, proposing to revoke New York Ruling 
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Letter (NY) 860125 and NY 860126, issued February 26, 1991, by the 
Area Director of Customs, New York Seaport, which classified the “Boo- 
merang” and “Bullion” X-ray absorption filters under subheading 
4016.99.50, HTSUS, as other articles of vulcanized rubber other than 
hard rubber. No comments were received. Pursuant to section 625, Tar- 
iff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 
(1993) (hereinafter section 625), this notice advises interested parties 
that Customs is revoking NY 860125 and NY 860126 to reflect the 
proper classification of the products under subheading 9022.90.60, 
HTSUS, as other parts and accessories of apparatus based on the use of 
X-rays. Headquarters Ruling Letter (HRL) 956575 revoking NY 860125 
and 860126 is set forth in Attachment A to this document. 
Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 19, 1994. 


MaRrvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, September 19, 1994. 


CLA-2 CO:R:C:M 956575 KCC 
Category: Classification 
Tariff No. 9022.90.60 
Ms. ANN M. WILLIAMS 
AN. DERINGER, INC. 
30 West Service Road 
Champlain, New York 12919-9703 


Re: NY 860125 and NY 860126 revoked; “Bullion” and “Boomerang” X-ray absorption 
filters; 4016.99.50; Note 1 and 4(a), Chapter 40; rubber; synthetic rubber; accesso- 
ries; Note 2(b), Chapter 90; apparatus based on the use of X-rays; HRL 087704 and 
955025. 


DEAR MS. WILLIAMS: 

This is in reference to (New York) NY 860125 and NY 860126 issued to you on February 
26, 1991, on behalf of Octostop Enterprises, Inc., which concerned the tariff classification 
of X-ray absorption filters under the Harmonized Tariff Schedule of the United States 
(HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
section 625), notice of the proposed revocation of NY 860125 and NY 860126 was pub- 
lished on August 17, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 33. 
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Facts: 

NY 860125 classified the “Bullion”, and NY 860126 classified the “Boomerang” under 
subheading 4016.99.50, HTSUS, as other articles of vulcanized rubber other than hard 
rubber. The “Bullion” and “Boomerang” are silicone rubber compensating filters used to 
even out the density of an X-ray film which would otherwise be highly over penetrated or 
under penetrated. These articles are placed on the appropriate area of the body, such as 
the shoulder, to assist radiologists in taking X-rays. 

Issue: 
Whether the “Bullion” and “Boomerang” X-ray absorption filters are classified under 


subheading 4016.99.50, HTSUS, as other articles of vulcanized rubber other than hard 
rubber. 


Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shal! be determined according to terms of the headings and any relative section or 
chapter notes * * *,” 

Subheading 4016.99.50, HTSUS, provides for “Other articles of vulcanized rubber 
other than hard rubber * * * Other * * * Other * * * Other * * * Other * * *.” The expres- 
sion “rubber” means the following products, whether or not vulcanized or hard: natural 
rubber, balata, gutta-percha, guayule, chicle and similar natural gums, synthetic rubber, 
factice derived from oils and such substances reclaimed. Note 1, Chapter 40(a), HTSUS. 
Note 4, Chapter 40, HTSUS, states that the expression “synthetic rubber” applies to: 


Unsaturated synthetic substances which can be irreversibly transformed by vulca- 
nization with sulfur into non-thermoplastic substances which, at a temperature 
between 18 degrees Celsius and 29 degrees Celsius, will not break on being extended 
to three times their original length and will return, after being extended to twice their 
original length, within a period of 5 minutes, to a length not greater than 1/2 times 
their original length. For the purposes of this test, substances necessary for the cross- 
linking, such as vulcanizing activators or accelerators, may be added; the presence of 
substances as provided for by note 5(b)(ii) and (iii) is also permitted. However, the 
presence of any substances not necessary for the cross-linking, such as extenders, 
plasticizers and fillers, is not permitted * * *. 


Silicone cannot be cross-linked with sulfur. Therefore, the silicone rubber X-ray absorp- 
tion filers, “Bullion” and “Boomerang”, do not meet the definitions of “synthetic rubber” 
or “rubber” in the notes to Chapter 40, HTSUS. The X-ray absorption filters are consid- 
ered to be plastic material for tariff classification purposes. The “Bullion” and “Boomer- 
ang” X-ray absorption filters cannot be classified as a rubber in Chapter 40, HTSUS. 

Heading 9022, HTSUS, provides for: 


Apparatus based on the use of X-rays or of alpha, beta or gamma radiations, whether 
or not for medical, surgical, dental or veterinary uses, including radiography or radio- 
therapy apparatus, X-ray tubes and other X-ray generators, high tension generators, 
contro! panels and desks, screens, examination or treatment tables, chairs and the 
like; parts and accessories thereof * * *. 


With regard to the classification of parts and accessories for machines, apparatus, 
instruments or articles of Chapter 90, HTSUS, Note 2, Chapter 90, HTSUS, provides as 
follows: 


(a) Parts and accessories which are goods included in any of the headings of this 
chapter or of chapter 84, 85 or 91 * * * are in all cases to be classified in their respec- 
tive headings; 

(b) Other parts and accessories, if suitable for use solely or principally with a partic- 
ular kind of machine, instrument or apparatus, or with a number of machines, instru- 
ments or apparatus of the same heading * * * are to be classified with the machines, 
instruments or apparatus of that kind; 

(c) All other parts and accessories are to be classified in heading 9033. 

Because the “Bullion” and “Boomerang” X-ray absorption filters are not goods included 
in any heading of Chapter 84, 85, 90 or 91, HTSUS, it is necessary to resort to Note 2(b), 
Chapter 90, HTSUS. Octostop contends that the articles at issue are specially designed 
accessories that are solely or principally used with the apparatus of heading 9022, HTSUS. 
The term “accessory” is not defined in either the tariff schedule or the Explanatory 
Notes of the Harmonized Commodity Description and Coding System. An accessory is 
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generally an article which is not necessary to enable the goods with which it is used to ful- 
fill their intended function. An accessory must be identifiable as being intended solely or 
principally for use with a specific article. Accessories are of secondary or subordinate 
importance, not essential in and of themselves. They must, however, somehow contribute 
to the effectiveness of the principal article (e.g., facilitate the use or handling of the princi- 
pal article, widen the range of its uses, or improve its operation). See, Headquarters Ruling 
Letter (HRL) 087704 dated September 27, 1990. 

The “Bullion” and “Boomerang” X-ray absorption filters are not necessary to enable 
the X-ray apparatus with which it is used to fulfill its intended function. However, the 
articles at issue are designed to increase the quality of the X-ray, thereby contributing to 
the effectiveness of the X-ray apparatus. Based on the information presented, we are of the 
opinion that the “Bullion” and “Boomerang” X-ray absorption filters are principally used 
with the apparatus of heading 9022, HTSUS, and are, therefore, classified under subhead- 
ing 9022.90.60, HTSUS, as accessories of apparatus based on the use of X-rays. See also, 
HRL 955025 dated April 29, 1994. 

Holding: 

The “Bullion” and “Boomerang” X-ray absorption filters are classified as other parts 
and accessories of apparatus based on the use of X-rays under subheading 9022.90.60, 
HTSUS. 

NY 860125 and NY 860126 are revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF AN ILLUMINATED TREE- 
SHAPED CERAMIC FIGURINE 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter concerning the tariff classi- 
fication of an illuminated tree-shaped ceramic figurine. Notice of the 
proposed revocation was published August 17, 1994, in the CusToms 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 5, 1994. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLoughlin, 
Metals and Machinery Classification Branch, Office of Regulations and 
Rulings (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On August 17, 1994, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 28, Number 33, proposing to revoke District Decision 
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(DD) 896697 dated May 4, 1994, issued by the Newark Area Director of 
Customs, which classified an illuminated tree-shaped ceramic figurine 
under subheading 6702.90.65 of the Harmonized Tariff Schedule of the 
United States (HTSUS). No comments were received in response to this 
notice. Pursuant to section 625(c)(1) of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (hereinafter section 625), this 
notice advises interested parties that Customs is revoking DD 896697 to 
reflect the proper classification of the product under subheading 
6913.90.50, HTSUS, which provides for statuettes and other ornamen- 
tal ceramic articles: other: other: other, with a corresponding duty rate 
of 7 percent ad valorem. HRL 956553 revoking DD 896697, is set forth in 
Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordancewith section 
170.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, September 19, 1994. 


CLA-2 CO:R:C:M 956553 MMC 
Category: Classification 
Tariff No. 6913.90.50 
Ms. MAUREEN SHOULE 
J.W. HAMPTON, JR. & Co., INC 
15 Park Row 
New York, NY 10038 


Re: Illuminated tree-shaped ceramic figurine; DD 896697 revoked; Headings 6702, 9505, 
9405; ENs VIII to GRI 3(b), 67.02, 95.05, 69.13; NYRL 868459; HRLs 953189, 
952890, 955527, 955647, 955529, 950041, 088233; GRI 1, 2, 3. 


DEAR MS. SHOULE: 

This is in reference to your letter of June 3, 1994, requesting reconsideration of DD 
896697 dated May 4, 1994, in which you were advised by the Area Director of Customs, 
Newark, NJ, of the classification of an illuminated tree-shaped figurine under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed revocation of DD 
896697 was published August 17, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 33. 


Facts: 


The submitted sample, one of four available styles, is a battery operated 18 inch high 
illuminated figurine comprised of a metal wire assembly bound in “glow in the dark” black 
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tape, iridescent plastic cut outs of ghosts, ghouls and specters, and an illuminated painted 
ceramic hollow base, shaped to resemble a tree trunk. The metal wire assembly is placed in 
the neck of the base and resembles the branches of a tree. The iridescent plastic cut outs 
attach to the metal assembly creating an illusion of ghosts in tree branches. The tree- 
shaped ceramic base also has ghost and skull figures molded in it. When illuminated from 
the inside, it appears to have an eerie glow. The box in which the article is pack aged refers 
to it as a Halloween Tree. 

In DD 896697, dated May 4, 1994, the article was held to be classifiable under subhead- 
ing 6702.90.65, HTSUS, which provides for Artificial flowers, foliage and fruit and parts 
thereof, of other materials, other, other. You contend that it is more specifically classifiable 
as a festive article or as a ceramic article. 


Issue: 


Whether the figurine is classifiable as artificial flowers, foliage, or fruit under the 
HTSUS. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s). GRI 1, HTSUS, states in part that for legal purposes, clas- 
sification shall be determined according to the terms of the headings and any relative sec- 
tion or chapter notes. 

The headings under consideration are as follows: 


6702 Artifical flowers, foliage and fruit and parts thereof; articles made of artifi- 
cial flowers, foliage or fruit 

6913 Statuettes and other ornamental ceramic articles 

9405 Lamps, and lighting fittings including searchlights and spotlights and parts 
thereof, not elsewhere specified or included; illuminated signs, illuminated 
nameplates and the like, having a permanently fixed light source, and parts 
thereof not elsewhere specified or included 

9505 Festive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof 

Note 3 to Chapter 67, HTSUS, states, in pertinent part, that: 

Heading 6702 does not cover: 

* * * (b) Artifical flowers, foliage or fruit of pottery, stone, metal, wood or other mate- 
rials, obtained in one piece by molding, forg ing, carving, stamping or other process, or 
consisting of parts assembled otherwise than by binding, gluing, fitting into one 
another or similar methods. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be consulted. The ENs, although not 
dispositive nor legally binding, provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). EN 67.02, p. 892-893, states, in 
pertinent part, that: 

This heading covers: 


(1) Artifical flowers, foliage and fruit in forms resembling the natural products, 
* * * 


This heading does not include: 
(e) Artifical flowers, foliage or fruit, of pottery, stone, metal, wood, etc., obtained in 


one piece by moulding, forging, carving, stamping or other process, * * * 
(f) Wire simply cut to length and covered with textile material, paper, etc., for mak 
ing stems for artificial flowers, etc. 

We are of the opinion that heading 6702, HTSUS, does not describe the article in ques- 
tion. The article is made of ceramic and wire wrapped in tape. Therefore, Note 3 to Chap- 
ter 67, HTSUS, excludes it from classification in Chapter 67, HTSUS. Furthermore, the 
article is not a form which resembles a natural tree. Trees do not have skulls and ghosts 
surrounding them nor are they illuminated from the inside. Therefore, the figurine is not 
classifiable under heading 6702, HTSUS. 

For a similar analysis see NYRL 868459, dated December 2, 1991, which classified a 
wooden tree with ornaments. Headings which were listed as describing the article, were 
9505, which provides for festive articles, and 4420, HTSUS, which provides for other 
wooden articles. Heading 6702, HTSUS, was not considered. 
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EN 95.05 states, in pertinent part, that: 


This heading covers: 


(A) Festive, carnival or other entertainment articles, which in view of their 
intended use are generally made of nondurable material. They include: 

(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well 
as various decorative articles made of paper, metal foil, glass fibre, etc., for 
Christmas trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, 
bells, lanterns, etc. Cake and other decorations (e.g., animals, flags) which 
are traditionally associated with a particular festival are also classified here. 


Customs understands this EN to indicate that heading 9505, HTSUS, provides for 
articles exemplified in the ENs and articles ejusdem generis to them. Characteristics 
indicative, but not conclusive, of a festive article are, if the article as a whole: 


1. is of non-durable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 

2. functions primarily as a decoration (e.g., its primary function is not utilitarian); 
and 

3. is traditionally associated or used with a particular festival (e.g., stockings, and 
tree ornaments for Christmas, decorative eggs for Easter) 


An article’s satisfaction of these three criteria is an indication that it is classifiable as a 
festive article. The motif of an article is not dispositive of its classification and conse- 
quently, does not transform an item into a festive article for tariff purposes. An article, asa 
whole, must be specifically affiliated with a particular festival, and not merely contain the 
motif of the festival. See Headquarters Ruling Letter (HRL) 953189 dated April 15, 1993, 
and HRL 952890 dated March 16, 1993. 

Customs is of the opinion that the subject figurine functions primarily as decoration, 
and is not purchased for its extreme worth or value. However, we find that while the 
box refers to Halloween, the figurine is not traditionally associated with that particular 
festival. 

Ghosts, ghouls, and specters are not the same types of articles cited in the ENs to head 
ing 9505, HTSUS, as examples of traditional, festive articles, nor do they particularly 
relate to Halloween. Ghosts, ghouls, and specters are often the subject of mythology, his- 
tory, plays, movies, and cartoons bearing no significance to a festival or holiday. For exam- 
ple, a variety of ghosts are the subject of the movie “Ghostbusters” and a friendly ghost is 
the subject of the cartoon, “Casper the Friendly Ghost”. Relative to their representation 
of the after life, ghosts often represent the physic or paranormal. Therefore, the figurine is 
not classifiable as a festive article. 

This is consistent with our holding in HRL 955527 dated March 1, 1994, wherein a 
standing witch with broom and a seagrass scarecrow were classified other than as festive 
articles. In that decision, Customs explained that witches and scarecrows are not 
associated with a particular festival but in part, are associated with, respectively, mythol- 
ogy, history, and a bountiful harvest. See also: HRL 955647 dated March 15, 1994, and 
HRL 955529 dated March 16, 1994. 

Inasmuch as no provision in the HTSUS describes the illuminated figurine in its 
entirety, it is considered a composite good and cannot be classified according to GRI 1. 

When goods cannot be classified by applying GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRI’s are applied. GRI 2(a) states in pertinent 
part that: 


Any reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or falling to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled. 


It is our understanding that the article is imported finished and complete, therefore 
GRI 2(a) does not apply. 

GRI 2 (b) states, in pertinent part, that any reference in a heading to a material or sub 
stance shall be taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. The classification of goods consisting of 
more than one materia! or substance shall be according to the principles of GRI 3. 
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GRI 3 states that when, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as 
follows: 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 


The two remaining headings under consideration, 9405, HTSUS, which describes the 
lighting component and 6913, HTSUS, which describes the porcelain base, each describe 
part only of the materials used to make the article in question. Therefore, the headings are 
considered equally specific and GRI 3(b) must be applied. 

GRI 3(b) states, in pertinent part, that: 


(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up for retail sale, which cannot be classified by refer- 
ence to 3(a), shall be classified as if they consisted of the material or component which 
gives them their essential character, insofar as this criterion is applicable. 


EN VIII to GRI 3(b), pg. 4, states that: 


The factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of a constituent material 
in relation to the use of the goods. 


We find that the ceramic base imparts the essential character of this article. EN 69.13, p. 
923, states, in pertinent part, that: 


This heading covers: 

(A) Articles which have no utility value but are wholly ornamental, and articles 
whose only usefulness is to support or contain other decorative articles or to add 
to their decorative effect, e.g.: 

(1) Statues, statuettes, busts, haute or bas reliefs, and other figures for 
interior or exterior decoration; ornaments (including those forming parts of 
clock sets) for mantelpieces, shelves, etc., (animals, symbolic or allegorical 
figures, etc.); sporting or art trophies; wall ornaments incorporating fittings 
for hanging plaques, trays, plates); medallions; firescreens; artificial flow- 
ers, fruit, leaves, etc.; wreathes and similar ornaments for tombs; kick- 
knacks for shelves or domestic display-cabinets. 


We are of the opinion that the tree figurine is wholly ornamental, because its illumina- 
tion is minimal, it has little if any utility and its other features serve no purpose. It is 
greater in bulk, weight or value than any other portion of the article. It appears that the 
lighting function simply enhances the already decorative nature of the article. Therefore, 
the article will not be purchased, primarily, for its lighting characteristics. 

This finding is consistent with HRL 950041, dated October 31, 1991, which held that the 
lighting component in the “Little Village Collection” merely enhanced the already decora- 
tive nature of the article and was not its essential character. Likewise, in HRL 088233, 
dated May 1, 1991, we held that the lighting portion of a mirror merely enhanced the mir- 
ror’s function and was not the article’s essential character. See also, HRL 953189, dated 
April 15, 1993. We find that the illuminated tree-shaped figurine is classifiable in heading 
6913, HTSUS, as an ornamental ceramic article. 

Classification in the appropriate subheading at the six digit level requires a determina 
tion of the materials used to make the accessories. The legal notes to chapter 69, HTSUS, 
delineate which chemical tests may be performed to determine whether an article is 
ceramic, porcelain, china, bone china, or earthenware for tariff purposes. When per- 
formed, these tests use a sample article which is often destroyed during testing. However, 
in some cases specifications and information regarding the manufacturing process may 
also be acceptable to determine the materials used to create the article in question. Based 
on the facts presented, it is Customs understanding that the article is neither porcelain or 
china and therefore, is classifiable under subheading 6913.90, HTSUS. 

Classification in the appropriate subheading at the eight digit level depends on whether 
the article’s creator is considered a professional sculptor for tariff purposes. A profes- 
sional artist and a work of art, for tariff purposes, must meet strict parameters. To be con- 





U.S. CUSTOMS SERVICE 9 


sidered a professional artist, a person must have graduated from a course at a recognized 
school of art, or be recognized in art circles as a professional artist by acceptance of his or 
her works in public exhibitions limited to the free fine arts. In addition to being considered 
a professional artist, each article produced by that artist must be original in design, con- 
ception, and execution. 

Because of the minimal value of the article, we do not believe that the creator of the 
article meets the definition of a professional sculptor for tariff purposes. Therefore, the 
article is classifiable under subheading 6913.90.50, HTSUS, which provides for Statuettes 
and other ornamental ceramic articles: Other: Other: Other. 


Holding: 

The subject illuminated decorative article is classifiable in subheading 6913.90.50, 
HTSUS. The general column one rate of duty is 7 percent ad valorem. 

DD 896697 dated May 4, 1994, is hereby revoked. In accordance with section 625, this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publi- 
cation of rulings or decisions pursuant to section 625 does not constitute a Change of praC- 
tice or position in accordance with section 177.10(c)(1), Customs Regulations (19 C.FR. 
177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CALCINED FIRECLAY P 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling letter concerning the tariff classi- 
fication of Calcined Fireclay P Notice of the proposed revocation was 
published August 17, 1994, in the Customs BULLETIN, Volume 28, 
Number 33. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 5, 1994. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Metals 
and Machinery Classification Branch, Office of Regulations and Rulings 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 17, 1994, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 28, Number 33, proposing to revoke New York Ruling 
Letter (NY) 886711, issued September 28, 1993, by the Area Director of 
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Customs, New York Seaport, which classified Calcined Fireclay P under 
subheading 3816.00.00, HTSUS, as refractory cements, mortars, con- 
cretes and similar compositions. No comments were received. Pursuant 
to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 
2057, 2186 (1993) (hereinafter section 625), this notice advises inter- 
ested parties that Customs is revoking NY 886711 to reflect the proper 
classification of the product under subheading 3816.00.00, HTSUS, as 
refractory cements, mortars, concretes and similar compositions. Head- 
quarters Ruling Letter (HRL) 956708 revoking NY 886711 is set forth in 
Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 19, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, September 19, 1994. 


CLA-2 CO:R:C:M 956708 KCC 
Category: Classification 
Tariff No. 6815.99.40 
Mr. DAvID WALSER 
ARTHUR J. HUMPHREYS DIV. 
BORDER BROKERAGE Co., INC. 
PO. Box 249 
Sumas, Washington 98295 


Re: NY 886711 revoked; Calcined Fireclay P; 3816.00.00; refractory; Additional U.S. 
Note 2, Chapter 69. 


DEAR MR. WALSER: 

This is in reference to (New York) NY 886711 issued to you on September 28, 1993, on 
behalf of Clayburn Industries Ltd., which concerned the tariff classification of Calcined 
Fireclay P under the Harmonized Tariff Schedule of the United States (HTSUS). Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of 
the proposed revocation of NY 886711 was published on August 17, 1994, in the Customs 
BULLETIN, Volume 28, Number 33. 


Facts: 
The Calcined Fireclay P at issue in NY 886711, was described as follows: 


* * * a nowdered substance which you state has been “formulated” for aluminum elec- 
trolytic cells as a bedding layer under the carbon cathodes. Your diagram and techni- 
cal data sheet indicate that the product is a protective “sealing layer” for brick pots. 
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In NY 886711, the Area Director, New York Seaport, classified the Calcined Fireclay P 
under subheading 3816.00.00, HTSUS, as refractory cements, mortars, concretes and 
similar compositions. NY 886711 was based on Customs Laboratory Report No. 
2-93-21860-001 dated July 8, 1993, which determined that the Calcined Fireclay P 


* * * is a formulated powder composed of the oxides and silicates of aluininum and 
iron. It has the properties of calcined clay and is suitable as a mortar material or high 
temperature furnace liner. 


Issue: 
Is the Calcined Fireclay P classified under subheading 3816.00.00, HTSUS, as refrac- 
tory cements, mortars, concretes and similar compositions? 


Law and Analysis: 

Subheading 3816.00.00, HTSUS, provides for “Refractory cements, mortars, concretes 
and similar compositions, other than products of heading 3801 * * *.” The term “refrac- 
tory” is not defined in Chapter 38 or Section VI, HTSUS. However, Additional U.S. Note 2, 
Chapter 69, HTSUS, states that: 


* 


* * * “refractory” is applied to articles which have a pyrometric cone equivalent of at 
least 1500 degrees Celsius when heated at 60 degrees Celsius per hour (pyrometric 
cone 18). Refractory articles have special properties of strength and resistance to 
thermal shock and may also have, depending upon the particular uses for which 
designed, other special properties such as resistance to abrasion and corrosion. 


Tariff terms are required to be interpreted consistently where they appear throughout 
the tariff schedule. Therefore, since the term “refractory” is not defined in Chapter 38 or 
Section VI, HTSUS, we feel that turning to Chapter 69, HTSUS, for a definition of “refrac- 
tory” is proper. 

Customs Laboratory Report No. 2-93-21860-001 dated July 8, 1993, which determined 
that the Calcined Fireclay P had “* * * properties of calcined clay and is suitable as a mor- 
tar material or high temperature furnace liner”, did not test the Calcined Fireclay P pur- 
suant to the definition of “refractory” in Additional U.S. Note 2, Chapter 69, HTSUS. 

After examining the testing procedure for refractory mortars, the Office of Laboratories 
and Scientific Services issued a memorandum to all Laboratory Directors on July 26, 
1993, detailing a standard testing procedure for refractory mortars. The Office of Labora- 
tories and Scientific Services thoroughly reviewed the different testing methods and 
requirements of refractory mortars, as well as the various technological definitions of 
refractory, and determined that refractory mortars are tested and classified by the Ameri- 
can Society of Testing Materials (ASTM) using different methods and requirements. 
Therefore, in the interest of interpreting the tariff terms consistently, the Office of Labo- 
ratories and Scientific Services determined that the definition of “refractory” in Addi- 
tional U.S. Note 2, Chapter 69, HTSUS, was an acceptable definition for the term 
“refractory mortars” of heading 3816, HTSUS. 

An amended Customs Laboratory Report No. 2-94-20732-001 dated January 20, 1994, 
found that the Calcined Fireclay P failed to meet the definition of “refractory” in Addi- 
tional U.S. Note 2, Chapter 69, HTSUS. Therefore, the Calcined Fireclay P is not classified 
under subhead ing 3816.00.00, HTSUS, as refractory cements, mortars, concretes and 
similar compositions. 

As the Calcined Fireclay P is a formulated powder composed of oxides and silicates of 
aluminum and iron, it is classified under subheading 6815.99.40, HTSUS, which provides 
for “Articles of stone or of other mineral substances (including articles of peat), not else 
where specified or included * * * Other articles * * * Other * * * Other.” 


Holding: 

The Calcined Fireclay P is classified under subheading 6815.99.40, HTSUS, as other 
articles of stone or of other mineral substances, not elsewhere specified or included. 

NY 886711 is revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A RIDING SHOE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057 (1993), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of a riding shoe. Comments are invited on the correctness of the 
proposed ruling. 


DATE: Comments must be received on or before November 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W. Suite 
4000, Washington, DC 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057 (1993), this notice advises interested parties 
that Customs intend to revoke a ruling pertaining to the tariff classifica- 
tion of a riding shoe. 

In DD 894043 issued on February 7, 1994, by the Acting District 
Director of Customs, Portland, Oregon, a “STEEDS” riding shoe was 
classified under subheading 6403.19.60, Harmonized Tariff Schedule of 
the United States (HTSUS), which provides for footwear with outer 
soles of rubber, plastics, leather or composition leather and uppers of 
leather, sports footwear, other, for other persons. 

Customs Headquarters is of the opinion that DD 894043 erroneously 
classified the “STEEDS” riding shoe under subheading 6403.19.60 
HTSUS, as sports footwear based on an implied suitability for horse 
back riding (a recognized sporting activity), because of the “[t]he place- 
ment of the steel shank, at the point where the medial arch comes into 
contact with the stirrup surface.” Classification of the riding shoe as 
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sports footwear is governed by the terms of subheading note 1 to Chap- 
ter 64, HTSUS, which provides as follows: 


1. For the purposes of subheadings 6402.11, 6402.19, 6403.11, 
6403.19 and 6404.11, the expression “sports footwear” applies only 
to:” 

(a) Footwear which is designed for a sporting activity and 
has, or has provision for the attachment of spikes, springs, 
cleats, stops, clips, bars or the like; 

(b) skating boots, ski-boots and cross-country ski footwear, 
wrestling boots, boxing boots and cycling shoes. 

It is Headquarters’ position the “STEEDS” riding shoe is not “sports 
footwear” for tariff purposes because it neither meets the criteria set 
forth in (a) nor is it one of the enumerated types listed in (b). 

Customs intends to revoke DD 894043 to reflect the proper classifica- 
tion of this footwear under subheading 6403.91.90, HTSUS, which pro- 
vides for footwear with outer soles of rubber, plastics, leather or 
composition leather and uppers of leather, other footwear, covering the 
ankle, other, for other persons. 

Before taking this action consideration will be given to any written 
comments timely received. DD 894043 is set forth in Attachment A to 
this document. Proposed HQ 956942 is set forth in Attachment B to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9) will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: September 16, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Portland, OR, February 7, 1994. 


CLA-2:64:HS:CS FNIS D19 894043 
Category: Classification 
Tariff No. 6403.19.60 
SANDRA KUTZ 
WORLD COMMERCE SYSTEMS, LTD. 
PO. Box 66593 
Chicago, Iilinois 60666 


DEAR MS. Kutz: 

In your letter dated January 13, 1994, you request tariff classification on a sport shoe, 
the STEEDS riding shoe, for horse riding. The footwear win be made in Korea, for Martin 
Imports. 
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The sample has a vamp and toe cap of full grain leather, a quarter, eyestay, back counter, 
and outside collar of polyurethane coated leather, and an outsole of rubber. Portions of the 
outside collar pad, an area comprising less than 25% of the exteraal surface area of the 
upper, are of Lycra, a man-made textile material. The coated and uccoated leather consti 
tutes about 75% of the exteraal surface area of the upper. The outsole contains a steel 
shank (referred to as a “steel shanker” in the inquiry) wrapped by canvas in the insole 
board contained in the rubber outsole. The placement of the steel shank, at the point 
where the medial arch comes into contact with the stirrup surface, implies suitability for 
riding, a recognized sporting activity. 

The applicable subheading for the shoes is 6403.19.60, which provides for other foot 
wear with outer soles of rubber, plastics, leather, or composition leather and uppers of 
leather * * * For other persons. The rate of duty is 10% ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR 177). 

A copy of this ruling should be attached to the entry documents filed at the time this 
merchandise is imported. If the documents are filed without a copy, this ruling should be 
brought to the attention of the Customs officer handling the transaction. 

IRENE JANKOV, 
Acting District Director, 
Columbia Snake District. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 
CLA-2 CO:R:C:M 956942 DFC 
Category: Classification 
Tariff No. 6403.91.90 and 6403.91.60 
Ms. SANDRA KUTZ 
WORLD COMMERCE SYSTEMS, LTD. 
PO. Box 66593 
Chicago, Illinois 60666 
Re: Footwear; Riding shoe; DD 894043 revoked; HRL’s 955260, 955014. 


DEAR MS. Kutz: 

This is in reference to District Ruling Letter (DD) 894043 issued to you on February 7, 
1994, by the Acting District Director of Customs, Portland, Oregon, concerning the tariff 
classification under the Harmonized Tariff Schedule of the United States (HTSUS), of the 
“STEEDS” riding shoe manufactured in Korea. We have reviewed that ruling and deter- 
mined that it is in error. 


Facts: 

The sample riding shoe submitted has a vamp and toe cap of full grain leather, a quarter, 
eyestay, back counter, and outside collar of polyurethane coated leather, and an outsole of 
rubber. Portions of the outside collar pad, an area comprising less than 25% of the external 
surface area of the upper (ESAU), are of Lycra, a man-made textile material. The coated 
and uncoated leather constitutes about 75% of the ESAU of the riding shoe. The outsole 
contains a steel shank wrapped by canvas in the insole board contained in the rubber out- 
sole. In your letter of January 13, 1994, you indicated that the shoe would be imported in 
ladies and childrens sizes with mens sizes to follow. 

In DD 894043 Customs ruled that the “STEEDS” riding shoe is classifiable under sub 
heading 6403.19.60, HTSUS, which provides for footwear with outer soles of rubber, plas- 
tics, leather or composition leather and uppers of leather, sports footwear, other, for other 
persons. The applicable rate of duty for this provision is 10% ad valorem. 


Issue: 
Is the “STEEDS” riding shoe considered “sports footwear” for tariff purposes? 





U.S. CUSTOMS SERVICE 15 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s taken in order).” 
In other words, classification is governed first by the terms of the headings of the tariff and 
any relative section or chapter notes. 

The rationale set forth in DD 894043 for classifying the riding shoe as “sports footwear” 
was that “[t]he placement of the steel shank, at the point where the medial arch comes 
into contact with the stirrup sur face, implies suitability for riding, a recognized sporting 
activity.” 

Subheading note 1 to Chapter 64, HTSUS, reads, as follows: 

1. For the purposes of subheadings 6402.11, 6402.19, 6403.11, 6403.19 and 6404.11, 
the expression “sports footwear applies only to: 
(a) Footwear which is designed for a sporting activity and has, or has provision 
for the attachment of spikes, sprigs, cleats, stops, clips, bars or the like; 
(b) Skating boots, ski-boots and cross-country ski footwear, wrestling boots, 
boxing boots and cycling shoes. 

It is our position that subheading note 1 to Chapter 64, HTSUS, should be interpreted 
narrowly. The rationale for our position is that this note limits sports footwear to only the 
general description set forth in (a) and the enumerated articles in (b). To meet the defini- 
tion, an article must either meet the criteria set forth in (a) or be one of the enumerated 
types set forth in (b). See Headquarters Ruling Letter (HRL) 955260 dated November 3, 
1993. 

The “STEEDS” riding shoe does not qualify for classification as “sports footwear” 
under note 1(a) to Chapter 64, HTSUS, because the “steel shank” positioned inside the 
outsole of the shoe is not “like” the spikes, sprigs, cleats, stops, clips, bars” that are cited. 
As best as we can ascertain, all these have relatively sharp points or edges which are 
designed to dig into the ground (turf or ice), and appear on the outside of the shoe. See 
HRL 955014 dated April 11, 1994. 


The riding shoe does not qualify for classification as “sports footwear” under note 1(b) 
to Chapter 64, HTSUS, because it is not one of the types of footwear enumerated therein. 


Holding: 

The “STEEDS” riding shoe is not considered “sports footwear” for tariff purposes. 

The “STEEDS” over-the-ankle riding shoe, in ladies and childrens sizes, is properly 
classifiable under subheading 6403.91.90, HTSUS, which provides for footwear with 
outer soles of rubber, plastics, leather or composition leather and uppers of leather, other 
footwear, covering the ankle, other, for other persons. The applicable rate of duty for this 
provision is 10% ad valorem. If imported in mens, youths and boys sizes, classification 
would be under subheading 6403.91.60, HTSUS, with duty at the rate of 8.5% ad valorem. 

Accordingly, DD 894043 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO CUSTOMS BROKERS CONVICTED OF CRIMES 


ACTION: Notice of proposed revocation of Entry Branch ruling letter. 


SUMMARY: Pursuant to section 625 Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to whether a broker may 
employ a person who has been convicted and sentenced under the New 
Federal sentencing Guidelines of uttering an altered bill of lading. Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before November 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Custoins Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W,, Suite 
4000, Washington, DC 


FOR FURTHER INFORMATION CONTACT: Sheri Rosenow, Entry 
Rulings Branch, 202-482-7040. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to whether a person who has 
been convicted of uttering an altered bill of lading under 49 U.S.C. App. 
121 is guilty ofa felony or misdemeanor under the New Federal Sentenc- 
ing Guidelines. Under 19 CFR 111.53 a customs broker may not employ 
a person who has been convicted of a felony without the written 
approval of the Commissioner of Customs. 

Customs Headquarters issued Ruling Letter 223908 on August 27, 
1992 (Attachment A). In this ruling it was held that the offense of utter- 
ing an altered bill of lading was a misdemeanor and therefore the 
employee of the customs brokerage could remain employed without 
receiving permission of the Commissioner of Customs. The decision was 
based on the language of 49 U.S.C. App. 121 and the language under the 
New Federal Sentencing Guidelines; no precedent exists that interprets 
the Change in the language of the new guidelines. 

Since HQ 223908 was issued Custoins has learned that the Depart- 
ment of Justice (DOJ) considers a conviction under 49 U.S.C. App. 121 to 
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be a felony. The statements made by the trial judge concerning the 
importance of the convicted person remaining employed are gratuitous 
and have no impact on the application of the Federal Sentencing Guide- 
lines. According to the DOJ, although the language of the Federal Sen- 
tencing Guidelines has changed, the application of the guidelines to 
49 U.S.C. App. 121 has not changed. 

Customs intends to revoke HQ 223908 to reflect the proper criminal 
classification of the offence of uttering an altered bill of.lading. Before 
taking this action, consideration will be given to any written comments 
timely received. The proposed ruling revoking HQ 223908 is set forth in 
Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: September 14, 1994. 


WILLIAM G. ROSOFE 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 27, 1992. 
BRO-3-05-CO:R:C:E 
Mr. ELON A. POLLACK 
POLITIS, POLLACK & DORAM 
3255 Wilshire Blud., Suite 1688 
Los Angeles, CA 90010 


Re: Employment by a Customs broker of a person who has been convicted of uttering an 
altered bill of lading; 49 U.S.C. 121; 19 U.S.C. 1641(d)(1)(E); 18 U.S.C. 1. 


DEAR MR. POLLACK: 
This is in response to your letter dated April 21, 1992, concerning the employment, bya 
Customs broker, of a person who has been convicted of uttering an altered bill of lading. 


Facts: 


[ ] is a licensed Customs Brokerage in the San Francisco District. An 
employee, [ ], entered a guilty plea for violation of Title 49 U.S.C. 121, utter- 
ing an altered bill of lading, in the United States District Court. Apparently in filling out a 
document he used the date of delivery of containerized cargo to a terminal rather than the 
actual date of loading on board a vessel. The offense was committed in September 1988. 
[ ] was sentenced on April 8, 1992, to a fine of five thousand dollars, two years 
on probation, and 120 hours of community service. The court also recommended that 

| retain his brokers license. A violation of 49 U.S.C. 121 is a misdemeanor, 
however, the attorneys for [ ] are concerned that the sentence received by 
[ ] may cause the offense to be considered a felony under Federal law. 

According to 19 U.S.C. 1641(d)(1)(E), (19 CFR 111.53(e)), a broker may not employ any 

one who has been convicted of a felony without written permission of the Secretary. 
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[ ] wishes to determine if written permission is necessary to continue the 
employment of [ ]. 


Issue: 


Whether [ ] has been convicted of a misdemeanor or a felony for purposes 
of 19 U.S.C. 1641(d)(1)(E). 


Facts: 

According to 19 U.S.C. 1641(d)(1)(E) the Secretary may impose a monetary penalty or 
revoke or suspend a license or permit of any customs broker if the broker has knowingly 
employed, or continues to employ, any person who has been convicted of a felony, without 
the written approval of such employment from the Secretary.. 

[ ] was convicted of uttering an altered bill of lading under 49 U.S.C. 121 
which provides as follows: 

Any person who, knowingly or with intent to defraud, falsely makes, alters, forges, 
counterfeits, prints or photographs any bill of lading purporting to represent goods 
received for hieendae among the several States or with foreign nations, or with like 
intent utters or publishes as true and genuine any such falsely altered, forged, coun- 
terfeited, falsely printed or photographed bill of lading, knowing it to be falsely 
altered, forged, counterfeited, falsely printed or photographed * * * or transfers for 
value a bill which contains a false statement as to the receipt of the goods, or as to any 
other matter, or who, with intent to defraud, violates, or fails to comply with, or aids in 
any violation of, or failure to comply with any provision of this chapter, shall be guilty 
of a misdemeanor, and upon conviction, shall [ punished for each offence by impris- 
onment not exceeding five years or by a fine not exceeding $5000, or both. 

[ ] brokerage is concerned that although the statute specifically states that 
a violation of the statute is considered a misdemeanor, the severity of the sentence may 
elevate [ ] conviction to a felony. 18 U.S.C. section 1 states that notwithstand- 
ing any Act of Congress to the contrary any offense punishable by imprisonment for a term 
exceeding one year is a felony. However, this provision was repealed (Pub.L. 98-473, Title 
II, section 218(a), Oct. 12, 1984, 98 Stat. 2027). It applies retroactively only to offenses that 
were committed before November 1, 1987. It appears from the documents submitted that 
[ ] offence was committed in September of 1988. 


Holding: 

The offence for which [ ] was convicted is a misdemeanor by statute. The 
Federal Statute, 18 U.S.C. section 1, that would make any offence with a prison sentence of 
one year or more into a felony has been repealed. Therefore, [ ] may continue 
to employ [ ] without receiving permission from Customs Commissioner. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
BRO-3-05-CO:R:C:E 
Mr. ELON A. POLLACK 
POLITIS, POLLACK & DORAM 
3255 Wilshire Blud., Suite 1688 
Los Angeles, CA 90010 


Re: Employment by a Customs broker of a person who has been convicted of uttering an 
altered bill of lading; 49 U.S.C. App. 121; 19 U.S.C. 1641(d)(1)(E); 18 U.S.C. 1; 18 
U.S.C. 3559. 


DEAR Mk. POLLACK: 
This is in response to your letter dated April 21, 1992, concerning the employment, by a 
Customs broker, of a person who has been convicted of uttering an altered bill of lading. 
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Facts: 

[ ] is a licensed Customs Brokerage in the San Francisco District. An 
employee, [ ], entered a guilty plea for violation of Title 49 U.S.C. App. 121, 
uttering an altered bill of lading, in the United States District Court. Apparently in filling 
out a document he used the date of delivery of containerized cargo to a terminal rather 
than the actual date of loading on board a vessel. The offense was committed in September 
1988. | ] was sentenced on April 8, 1992, to a fine of five thousand dollars, two 
years on probation, and 120 hours of community service. The court also recommended 
that [ ] retain his brokers license. Although the statute provides that a viola- 
tion of 49 U.S.C. 121 is a misdemeanor, the attorneys for [ ] are concerned 
that the sentence received by [ | may cause the offense to be considered a 
felony under Federal law. 

According to 19 U.S.C. 1641(d)(1)(E), (19 CFR 111.53(e)), a broker may not employ any 
one who has been convicted of a felony without written permission of the Secretary. 
[ | wishes to determine if written permission is necessary to continue the 
employment of [ |. 


Issue: 

Whether [ | has been convicted of a misdemeanor or a felony for purposes 
of 
19 US.C. 1641(d)(1)(E). 


Facts: 


According to 19 U.S.C. 1641(d)(1)(E) the Secretary may impose a monetary penalty or 
revoke or suspend a license or permit of any customs broker if the broker has knowingly 
employed, or continues to employ, any person who has been convicted of a felony, without 
the written approval of such employment from the Secretary. 

|] was convicted of uttering an altered bill of lading under 49 U.S.C. App. 
121 which provides as follows: 


Any person who, knowingly or with intent to defraud, falsely makes, alters, forges, 
counterfeits, prints or photographs any bill of lading purporting to represent goods 
received for shipment among the several States or with foreign nations, or with like 
intent utters or publishes as true and genuine any such falsely altered, forged, coun- 
terfeited, falsely printed or photographed bill of lading, knowing it to be falsely 
altered, forged, counterfeited, falsely printed or photographed * * * or transfers for 
value a bill which contains a false statement as to the receipt of the goods, or as to any 
other matter, or who, with intent to defraud, violates, or fails to comply with, or aids in 
any violation of, or failure to comply with any provision of this chapter, shall be guilty 
of a misdemeanor, and, upon conviction, shall be punished for each offense by impris- 
onment not exceeding five years or by a fine not exceeding $5000, or both. 


[ | is concerned that although the statute specifically provides that a per- 
son who violates the statute shall be guilty of a misdemeanor, the severity of the sentence 
may elevate [ ] conviction to a felony. 18 U.S.C. section 1 states that notwith- 
standing any Act of Congress to the contrary any offense punishable by imprisonment for 
a term exceeding one year is a felony. This provision was repealed (Pub.L. 98-473, Title II, 
section 218(a), Oct. 12, 1984, 98 Stat. 2027). It applies retroactively only to offenses that 
were committed before November 1, 1987. It appears from the documents submitted that 
[ | offense was committed in September of 1988. 

The provision 18 U.S.C. section 1 was replaced by new Federal Sentencing Guidelines, 
18 U.S.C. 3559, which are the same except that the provision states that the guidelines 
apply only to an offense that is not specifically classified by a letter grade. Although 49 
U.S.C. App. 121 specifically states that conviction under this statute is to be considered a 
misdemeanor, it does not list a letter grade and therefore the new Federal Sentencing 
Guidelines apply. 

We are aware from the transcripts that the judge was very concerned that 
[ ] should keep his job. However, we have been instructed by the Customs 
Office of Chief Counsel, based on the advice of the Department of Justice, that in spite of 
the wishes of the judge and the fact that the statute specifically states that it is a misde- 
meanor, under section 3559, an offense that is not specifically classified by a letter grade 
in, the section in which it is defined is classified as a Class D felony if the maximum term of 
imprisonment authorized is less than ten years but is 5 or more years. Accordingly, we 
understand that | ] is guilty of a felony under 49 U.S.C. App. 121 and 18 U.S.C. 
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3559. We have been advised that there have been no relevant court cases since the new 
Guidelines went into effect. The court cases decided under 18 U.S.C. 1, (See United States 
v. Schutte, 610 F. 2d 698 (10th Cir. 1979) and Loos v. Hardwick, 224 F.2d 442 (5th Cir. 
1955)), are still considered to be valid precedent. 

Holding: 

The offense for which [ ] was convicted is a felony under the new Federal 
Sentencing Guidelines, 19 U.S.C. 121. Therefore, unless you receive special permission 
from the Commissioner you may not employ [ 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF BRASS PLAQUES 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Cus toms Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
brass plaques. Comments are invited on the correctness of the proposed 


ruling. 
Date: Comments must be received on or before November 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC 


FOR FURTHHER INFORMATION CONTACT: Robert Altneu, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
brass plaques, which were not engraved. 

In New York Ruling Letter (NY) 890587, issued on September 27, 
1993, by the Area Director of Customs, New York Seaport, the brass 
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plaques, which were not engraved, were classified under subheading 
8306.29.00, HTSUS, which provides for statuettes and other decorative 
ornaments of base metal. NY 890587 is set forth as “Attachment A” to 
this document. 

Customs Headquarters is of the opinion that NY 890587 erroneously 
classified the subject brass plaques under subheading 8306.29.00, 
HTSUS. Customs intends to revoke NY 890587 to reflect the proper 
classification of the brass plaques, which were not engraved, under sub- 
heading 7419.99.50, HTSUS, as other articles of Copper. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters ruling 956827 
revoking NY 890587 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: September 13, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 27, 1993. 


CLA-2-83:S:N:N3:113 890587 
Category: Classification 
Tariff No. 8306.29.0000 
MR. JEFF RHODES 
RIRO COMPANY 
PO. Box 275 
Lincolnville Center, ME 04850 


Re: The tariff classification of brass plaques from Hong Kong, Korea and Taiwan. 


DEAR MR. RHODES: 

In your letter dated September 7, 1993, you requested a tariff classification ruling. 

The merchandise consists of polished and lacquered brass plaques. After importation, 
the plaques will be engraved and blackened with names. No sample was submitted with 
your request, and we assume the plaques are solely decorative in nature. 

The applicable subheading for the plaques will be 8306.29.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for statuettes and other ornaments 
of base metal. The rate of duty will be 5 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M 956827 RFA 
Category: Classification 
Tariff No. 7419.99.50 
Mk. JEFF RHODES 
RiIRO COMPANY 
PO. Box 275 
Lincolnville Center, ME 04850 


Re: Unfinished Brass Plaques; Sign-plates; Name-plates; Articles of Copper; Headings 
7419, 8306, and 8310; EN 83.10; NY 890587, revoked. 


Dear Mr. Rhodes: 

This is in reference to NY 890587, issued to you on September 27, 1993, by the Area 
Director of Customs, New York Seaport, in which the tariff classification of brass plaques 
was determined under the Harmonized Tariff Schedule of the United States (HTSUS). 


Facts: 


The merchandise consists of polished and lacquered brass plaques in various shapes and 
sizes. After importation, the plaques will be engraved and blackened with names and or 
numbers. 


Issue: 


Are the brass plaques, which are not engraved, clas«ifiable as decorative ornaments, as 
sign- or name-plates, or as other articles of copper under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

In NY 890587, dated September 27, 1993, Customs in New York assumed that the sub- 
ject brass plaques were decorative in nature based upon the description of the plaques in 
your letter of September 7, 1993. Accordingly, the plaques were classified under subhead- 
ing 8306.29.00, HTSUS, which provides for: “[blells, gongs and the like, nonelectric, of 
base metal; statuettes and other ornaments, of base metal; photograph, picture or similar 
frames, of base metal * * * [s]tatuettes and other ornaments, and parts thereof: [o]ther 
* * *” The column one, general rate of duty is 5 percent ad valorem. 

After receiving additional information from your company on May 5, 1994, Customs has 
learned that the plaques are not other decorative ornaments, but are intended to be used 
as sign or name-plates. The plaques, after importation, are engraved and blackened 
according to the end-user’s specifications. Sign plates and name plates are classifiable 
under subheading 8310.00.00, HTSUS, which provides for: “[s]ign plates, name plates, 
address plates and similar plates, numbers letters and other symbols, and parts thereof, of 
base metal, excluding those of heading 9405 * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Cooperation Council’s official interpretation of the HTSUS. While 
not legally binding, the ENs provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed.Reg. 35127, 35128 (August 23, 1989). EN 83.10, page 1126, states in 
pertinent part: 


this heading covers base metal plates which bear (by enamelling, varnishing, print- 
ing, engraving, perforation, stamping, moulding, embossing, shaping or any other 
process) words, letters, numbers or designs giving all the essential information 
required for a sign-plate, name-plate, advertising plate, address-plate or other similar 
plate. It is a characteristic of such plates that they are normally designed to be perma- 
nent fixtures (e.g., road sign-plates, advertising plates, machine name-plates) or to be 
used many times (e.g., cloakroom tokens and tags). 
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* * * * * * * 


The heading does not include: (a) [p]lates not bearing letters, numbers or designs, 
or bearing only particulars incidental to the essential information which is to be 
added later (e.g., headings 7325, 7326, 7616, 7909) * * *. 

Based upon EN 83.10, the subject brass plates are excluded from classification under 
heading 8310, HTSUS, because they are not engraved with the essential information at 
the time of importation. Articles of base metal which are not engraved are classified 
according to its metal component. The plates are made of brass which is an alloy of copper. 
Articles of copper are provided for under heading 7419, HTSUS. The subject brass plates 
which are polished and lacquered are classifiable under subheading 7419.99.50, HTSUS, 
which provides for other articles of copper which are further worked. Therefore, the clas- 
sification of the brass plates in NY 890587 should be revoked. 


Holding: 

The brass plates are classifiable under subheading 7419.99.50, HTSUS, which provides 
for: “other articles of copper: [o]ther: [o]ther: [o]ther: [o]ther * * *.” The column one, gen- 
eral rate of duty is 5 percent ad valorem. 

Effect on Other Rulings: 


NY 890587, dated September 27, 1993, is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF “PAXIL’, 
PAROXETINE HYDROCHLORIDE PUT UP IN MEASURED 
DOSES OR IN FORMS OR PACKINGS FOR RETAIL SALE 


ACTION: Notice of proposed modification of a tariff classification 
ruling. 


SUMMARY: Pursuant to section 625 of the Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to modify a ruling pertaining to the tariff classifi- 
cation of “Paxil”, paroxetine hydrochloride put up in measured doses or 
in forms or packings for retail sale. 


DATE: Comments must be received on or before November 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC 


FOR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 
Food & Chemicals Classification Branch, (202) 482-7020. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625 of the Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of 
“Paxil”, paroxetine hydrochloride put up in measured doses or in forms 
or packings for retail sale. 

In Customs Ruling Letter (DD) 878244 issued September 25, 1992, by 
the Area Director, JFK Airport, Customs held that paroxetine was clas- 
sified under subheading 2934.90.2500, Harmonized Tariff Schedule of 
the United States (HTSUSA), a provision for other heterocyclic com- 
pounds, aromatic or modified aromatic, drugs. Customs also held in DD 
878244 that “Paxil”, paroxetine hydrochloride in dosage form, was clas- 
sified under subheading 3004.90.6035, a provision for antidepressants, 
tranquilizers, and other psychotherapeutic agents put up in measured 
doses or in forms or packings for retail sale. A copy of DD 878244 is set 
forth in Attachment A to this document. 

Customs has been asked to reconsider DD 878244 in regard to the 
classification of, “Paxil”, paroxetine hydrochloride put up in measured 
doses or in forms or packings for retail sale. Upon further consideration, 
Customs is of the opinion that “Paxil” is classifiable under subheading 
3004.40, HTSUSA, a provision for medicaments put up in measured 
doses or in forms or packings for retail sale, containing alkaloids or 
derivatives thereof. It is Customs determination that subheading 
3004.40 is not limited by its terms to only natural or synthetically repro- 
duced vegetable alkaloids or derivatives thereof, but includes all forms 
of alkaloids or derivatives thereof otherwise fitting the description of 
the goods found in the subheading. We believe, therefore, that DD 
878244 should be modified. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying DD 878244 is 
set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: September 19, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Jamaica, NY, September 25, 1992. 


CLA-2-04-K:C:A2:F07 DD 878244 
Category: Classification 
Tariff No. 2934.90.2500 and 3004.90.6035 
MR. DESMOND FLYNN 
MANAGER, IMPORT & DOMESTIC TRAFFIC 
SMITHKLINE BEECHAM PHARMACEUTICALS 
One Franklin Plaza 
PO. Box 7929 
Philadelphia, PA 19101 


Re: The tariff classifications of Paroxetine in bulk, (CAS #61869-08-7) from United 
Kingdom and retail dosage Paxil from foreign trade subzone. 


DEAR MR. FLYNN: 

In your letter dated September 8, 1992, you requested a tariff classification ruling. 

The applicable subheading for Paroxetine in bulk, (CAS #61869-08-7), will be 
2934.90.2500, Harmonized Tariff Schedule of the United States, which provides for other 
heterocyclic compounds, aromatic or modified aromatic, drugs. The rate of duty will be 
6.9% ad valorem. The applicable subheading for Paxil, in retail dosage form, will be 
3004.90.6035, Harmonized Tariff Schedule of the United States, which provides for anti- 
depressants, tranquilizers, and other psychotherapeutic agents put up in measured: doses 
or in forms or packings for retail sale. The rate of duty will be 6.3% ad valorem. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857. The telephone 
number is (301) 443-3380. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations. 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA, 
Area Director, 
JFK Airport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, DC 
CLA-2 CO:R:C:F 953124 EAB 
Category: Classification 
Tariff No. 2934.90.2500 and 3004.40.0030 
MR. DESMOND FLYNN 
MANAGER, IMPORTS & DOMESTIC TRAFFIC 
SMITHKLINE BEECHAM PHARMACEUTICALS 
One Franklin Plaza 
Philadelphia, PA 19101 


Re: “Paxil”; paroxetine (CAS No. 61869-08-7) not listed; heading 2939 vegetable alka- 
loid; DD 878244 modified. 


DEAR MR. FLYNN: 
This is in reply to your letter dated November 19, 1992, requesting reconsideration of 
Customs Ruling Letter DD 878244, dated September 25, 1992, wherein the compounds 
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known as “Paxil” and paroxe tine were respectively classified under subheadings 
3004.90.6035 and 2934.90.2500, Harionized Tariff Schedule of the United States Anno- 
tated (HTSUSA). 


Facts: 

Paroxetine, CAS No. 61869-08-7, a number not listed in the Chemi cal Appendix to the 
Tariff Schedule and the preferred chemical name of which is trans-(-)-3-((1, 3-benzo- 
dioxol-5-yloxy) methyl]-4-(4-fluoropheny]) piperidine, is a synthetic, aromatic compound 
containing both oxygen and nitrogen heterocyclic groups. It is an anti depressant and acts 
as a serotonin re-uptake inhibitor. 

Pending FDA approval, “Paxil” is the name under which dosage form paroxetine hydro- 
chloride is to be marketed. 

You are of the opinion that “Paxil” is classifiable under subheading 3004.40.0030, 
HTSUSA. 


Issue: 


Whether “Paxil” is classifiable under subheading 3004.40.0030 or subheading 
3004.90.6035, HTSUSA. 


Law and Analysis: 

Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classifica- 
tion is governed by the principles set forth in the General Rules of Interpretation (GRIs) 
and, in the absence of special language or context which otherwise requires, by the Addi- 
tional U.S. Rules of Interpretation. The GRIS and the Additional U.S. Rules of Interpreta- 
tion are part of the HTSUSA and are to be con sidered statutory provisions of law for all 
purposes. 

GRI 1, requires that classification be determined first according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes and, unless other- 
wise required, according to the remaining GRIs taken in order. 

The chemical structure of an organic compound that presents a basic nitrogen ring such 
as pyridine, quinoline, isoquinoline and pyrole is generally referred to in the scientific lit- 
erature as an “alkaloid,” or a “vegetable alkaloid.” Piperidine, found in small quantities in 
black pepper, is such a “vegetable alkaloid.” Neither neurine nor procaine, The Merck 
Index (11th ed.) at 1025, 1230, exhibits a heterocyclic ring structure containing at least 
one nitrogen as the heteroatom, yet the former, neurine, is an “animal alkaloid,” and the 
latter, “procaine,” is a “synthetic alkaloid,” Dorland’s Illustrated Medical Dictionary 
(25th Ed. 1992), alkaloid at 56. 

Heading 2939 describes, inter alia, “vegetable alkaloids, natural or reproduced by syn- 
thesis, and * * * [their] other derivatives.” Paroxetine is neither naturally occurring nor 
reproduced by synthesis; therefore, it may not be classified under heading 2939. We are of 
the opinion, however, that it is described by the term “alkaloid,” since it contains a classic 
“vegetable alkaloid” ring structure, namely, piperidine. 

Subheading 3004.40.0030, HTSUSA, describes in part medicaments containing alka- 
loids or derivatives thereof but not containing hormones, other products of heading 2937 
or antibiotics, other, medica ments primarily affecting the central nervous system, antide- 
pressants. It has been suggested that this subheading does not describe paroxetine 
because the compound is not a natural or synthetically reproduced vegetable alkaloid or 
derivative. We disagree with this suggestion. As a general proposition, heading 2939 is lim- 
ited as we noted above; subheading 3004.40 contains no such limitations. The two provi- 
sions on their face are quite different, and although “where the same word or phrase is 
used in different parts of the same statute, it will be presumed, in the absence of any clear 
indication of a contrary intent, to be used in the same sense throughout the statute,” Mita 
Copystar Corporation v. U.S.,__ CIT _____, (1993), Slip Op. 93-76, we find that there isa 
clear indication that different meanings are intended: 

2939—Vegetable alkaloids, natural or reproduced by synthesis, and their * * * other 
derivatives. 
3004.40—* * * alkaloids or derivatives thereof * * *. 


We are of the opinion subheading 3004.40 is much broader in scope than is heading 2939 
and covers all alkaloids, whether or not vegetable, whether or not natural, whether or not 
synthetic derivatives of naturally occurring such compounds. The scientific literature 
describes three types of alkaloids, namely, “vegetable,” “animal” and “synthetic,” 
and, whereas paroxetine not only contains a piperidine ring structure but has the 
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preferred, not merely accepted, chemical name of trans-(-)-3-[(1, 3-benzodioxol- 
5-yloxy)methy]]-4-(4-fluoro phenyl )piperidine, we are of the opinion that “Paxil” is classi- 
fiable under subheading 3004.40, HTSUSA. 

Holding: 

DD 878244 is modified. 

Paroxetine is classifiable under subheading 2934.90.2500, HTSUSA, a provision for 
other heterocyclic compounds; other; aromatic or modified aromatic; other; drugs. This 
classification does not represent a change. 

“Paxil” is classifiable under subheading 3004.40.0030, HTSUSA, a provision for “Medi- 
caments (excluding goods of heading 3002, 3005 or 3006) consisting of mixed or unmixed 
products for therapeutic or prophylactic uses, put up in measured doses or in forms or 
packings for retail sale: Containing alkaloids or derivatives thereof but not containing 
hormones, other products of heading 2937 or antibiotics, Other: Medicaments primarily 
affecting the central nervous system: Antidepressants, tranquilizers and other psycho- 
therapeutic agents”, subject to a general column one rate of duty of 3.4 percent ad 
valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF THYMIDINE 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1) of Tifle VI of the North Amer- 
ican Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), this notice advises interested parties that Customs intends 
to modify rulings pertaining to the tariff classification of a Thymidine 
product. 


DATE: Comments must be received on or before November 4, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 
4000, Washington, DC 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-7020). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1) of Title VI of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs intends to 
modifv rulings pertaining to the tariff classification of the product 
Thymidine. 
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In New York Ruling Letter (NYRL) 832919, 850510, and 877702 
issued November 10, 1988, March 30, 1990, and September 15, 1992, 
respectively, by the Area Director of Customs, New York Seaport, a Thy- 
midine product was classified in subheading 2934.90.5000, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which pro- 
vides for “Other heterocylcic compounds: Other: Other: Other” (see rul- 
ing letters at “Attachments A, B, and C” to this document). 

Customs Headquarters is of the opinion that NYRL 832919, 850510, 
and 877702 erroneously classified the product in subheading 
2934.90.5000, HTSUSA, believing it to be a heterocyclic compound. 

It has been determined in Headquarters Ruling Letter 950133, issued 
August 3, 1993, that Thymidine is a glycoside having a nitrogen atom 
glycosidial bond. Thus, Thymidine, is properly classified in subheading 
2938.90.0000, HTSUSA, as “Glycosides, natural or reproduced by syn- 
thesis, and their salts, ethers, esters and other derivatives: Other.” 

Customs intends to modifv NYRL 832919, 850510, and 877702 to 
reflect proper classification of the product in subheading 2938.90.0000, 
HTSUSA. Before taking this action, consideration will only be given to 
those written comments which are timely received. Rulings modifying 
the New York ruling letters are set forth in “Attachments D, E, and F” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: September 19, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, November 10, 1988. 


CLA-2-29:S:N:N1:239 832919 
Category: Classification 
Tariff No. 2934.90.4700 and 2934.90.5000 
Mr. Larry N. MASLOW 
GEORGE UHE Co., INC. 
76 Ninth Avenue 
New York, NY 10011 


Re: The tariff classification of two chemicals from Japan. 


DEAR MR. MASLow: 
In your letter dated October 12, 1988 you requested a tariff classification ruling. 
This classification decision is under the Harmonized Tariff Schedule of the United 
States (HTS), effective January 1, 1989, subject to changes before the effective date. 
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The applicable HTS subheading for beta-thymidine will be 2934.90.5000, which pro- 
vides for other heterocyclic compounds. The duty rate will be 7.9 percent ad valorem. 

The applicable HTS subheading for trifluorothymidine will be 2934.90.4700, which pro- 
vides for other heterocyclic compounds: drugs. The rate of duty will be 3..7 percent ad 
valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchnndise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 30, 1990. 


CLA-2-29:S:N:N1:239 850510 
Category:Classification 
Tariff No. 2930.90.2000, 
2933.59.5000, and 2934.90.5000 
Ms. ALICE M. WHITE 
S.S.T. CORPORTATION 
PO. Box 1649 
Clifton, NJ 07015-1649 


Re: The tariff classification of thymidine from Korea, Japan or Italy, piperazine anhy- 
drous from Sweden and 4-methyl-mercaptobenzoic acid from Italy. 


DEAR MS. WHITE: 

In your letter dated march 8, 1990, you requested a tariff classification ruling. 

The applicable subheading for thymidine (CAS# 50-89-5) will be 2934.90.5000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for other heterocyclic 
compounds. The rate of duty will be 7.9 percent ad valorem. 

The applicable subheading for piperazine anhydrous (CAS# 110-85-0) will be 
2933.59.5000 HTS, which provides for other heterocyclic compounds containing pyrimi- 
dine ring or a piperazine ring in the structure, the rate of duty will be 7.9 percent ad 
valorem. 

The applicable subheading for 4-methyl-mercaptobenzoic acid (CAS# 13205-48-6) will 
be 2930.90.2000 HTS, which provides for other aromatic organo-sulfur compounds. The 
rate of duty will be 6.7 percent ad valorem. 

These products may be subject to the regulations of the Food and Drug Administration. 
you may contaci them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone num- 
ber (202) 443-3380. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. I the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 39/40, OCTOBER 5, 1994 


[ATTACHMENT C] 
DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
New York, NY, September 15, 1992. 
CLA-2-29:S:N:N1:239 877702 
Category: Classification 
Tariff No. 2934.90.5000 
Mk. RAJU SHAH 
OMNICHEM 
1697 Briarcliffe Blvd. 
Wheaton, IL 60187 
Re: The tariff classification of five chemicals from Germany. 
DEAR MR. SHAH: 
In your letter dated August 19, 1992, you requested a tariff classification ruling for the 
following chemicals: 
Chemical CAS No 
2’-deoxyadenosine monohydrate 16373-93-6 
2’-deoxycytidine monohydrate 3992-42-5 
2’-deoxyguanosine 
2’-deoxyinosine 
thymidine 
The applicable subheading for these five chemicals will be 2934.90.5000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other heterocyclic com- 
pounds. The rate of duty will be 7.9 percent ad valorem. 
This ruling is being issued under the provisions of Section 177 of the customs Regula- 
tions (19 C.ER. 177). 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 


should be brought to the attention of the Customs officer handling the transaction. 
JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:F 955128 ASM 
Category: Classification 
Tariff No. 2938.90.0000 
Mr. Larry N. MASLOW 
GEORGE UHE Co., INC. 
76 Ninth Ave. 
New York, NY 10011 


Re: Reconsideration and modification of New York Ruling Letter 832919 concerning the 
tariff classification of Thymidine (CAS 50-89-5) from Japan. 


DEAR MR. MASLow: 

This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
832919, dated November 10, 1988, regarding the classification of Thymidine from Japan. 
Facts: 


In NYRL 832919, issued November 10, 1988, by the Area Director, New York Seaport, a 
product, Thymidine (CAS 5089-5), was classified in subheading 2934.90.5000, Harmo- 
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nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Het- 
erocyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that 
ruling and have found it to be in error, only with respect to the clas sification of Thymidine. 
The correct classification follows. 

On August 3, 1993, Customs Headquarter’s issued Ruling Letter 950133, which classi- 
fied Thymidine as a derivative of glycoside in subheading 2938.90.0000 HTSUSA. sub- 
heading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column one 
general rate. 


Issue: 


Whether the product, Thymidine (CAS 50-89-5) is classifiable in heading 2934, 
HTSUSA, as a heterocylcic compound or heading 2938, HTSUSA, as a glycoside. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of 
interpretation (GRI’s). The systematic detail of the harmonized system is such that virtu- 
ally all goods are classified by application of GRI 1, that is, according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remainihg GRI’s may then be applied. The Explana- 
tory Notes to the Harmonized Commodity Description and Coding System (EN’s), which 
represent the official interpretation of the tariff at the international level, facilitate classi- 
fication under the HTSUSA by offering guidance in understand ing the scope of the head- 
ings and GRI’s. 

In Headquarters Ruling Letter (HRL) 950133, it was determined that to be classified as 
a derivative of a glycoside in heading 2938, HTSUSA, the Thymidine must be either natu- 
rally occurring or synthesized in a manner so that its chemical structure is identical to the 
structure of a naturally occurring glycoside. In addition, it was noted that regarding the 
structure of Thymidine, the original base and sugar are not joined by a glycosidic linkage 
through an oxygen atom as are all glycosides. However, it is further stated in HRL 950133, 
that Thymidine is considered a nucleoside, or more specifically, an “n-glycoside” or a gly- 
coside having a nitrogen atom glycosidial bond. Since EN (9) to heading 2938 lists “sini- 


grin,” an “s-glycoside” having a sulfur atom glycosidial bond, as a glycoside classifiable in 
heading 2938, it is concluded that the intent of the heading is to include an “n-glycoside” 
like Thymidine. 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 832919 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believing it to 
be a heterocylcic compound. 


Holding: 

The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly- 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriv- 
atives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

This notice should be considered a modification of NYRL 832919 pursuant to 19 CFR 
177.9(d)(1). It is not to be applied retroactively to NYRL 832919 (19 CFR 177.9(d)(2)) and 
will not, therefore, affect past transac tions for the importation of your merchandise 
under that ruling. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTAHCMENT E] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:F 955127 ASM 
Category: Classification 
Tariff No. 2938.90.0000 
Ms. ALICE M. WHITE 
S.S.T. CORPORATION 
PO. Box 1649 
Clifton, NJ 07015-1649 


Re: Reconsideration and modification of New York Ruling Letter 850510 concerning the 
tariff classification of Thymidine (CAS 50-89-5) from Korea, Japan, or Italy. 


DEAR Ms. WHITE: 

This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
850510, dated March 30, 1990, regarding the classifi cation of Thymidine from Korea, 
Japan, or Italy. 


Facts: 


In NYRL 850510, issued March 30, 1990, by the Area Director, New York Seaport, a 
product, Thymidine (CAS 50-89-5), was classified in subheading 2934.90.5000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Het- 
erocyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that 
ruling and have found it to be in error, only with respect to the classification of Thymidine. 
The correct classification follows. 

On August 3, 1993, Customs Headquarter’s issued Ruling Letter 950133, which classi- 
fied Thymidine as a derivative of glycoside in subheading 2938.90.0000 HTSUSA. sub- 
heading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column one 
general rate. 


Issue: 


Whether the product, Thymidine (CAS 5089-5) is classifiable in heading 2934, 
HTSUSA, as a heterocylcic compound or heading 2938, HTSUSA, as a glycoside. 


Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of 
Interpretation (GRI’s). The systematic detail of the harmonized system is such that virtu- 
ally all goods are classified by application of GRI 1, that is, according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI’s may then be applied. The Explana- 
tory Notes to the Harmonized Commodity Description and Coding System (EN’s), which 
represent the offi cial interpretation of the tariff at the international level, facilitate classi- 
fication under the HTSUSA by offering guidance in understand ing the scope of the head- 
ings and GRI’s. 

In Headquarters Ruling Letter (HRL) 950133, it was deterinined that to be classified as 
a derivative of a glycoside in heading 2938, HTSUSA, the Thymidine must be either natu- 
rally occurring or synthesized in a manner so that its chemical structure is identical to the 
structure of a naturally occurring glycoside. In addition, it was noted that regarding the 
structure of Thymidine, the original base and sugar are not joined by a glycosidic linkage 
through an oxygen atom as are all glycosides. However, it is flirther stated in HRL 950133, 
that Thymidine is considered a nucleoside, or more specifically, an “n-glycoside” or a gly- 
coside having a nitrogen atom glycosidial bond. Since EN (9) to heading 2938 lists “sini- 
grin,” an “s-glycoside” having a sulfur atom glycosidial bond, as a glycoside classifiable in 
heading 2938, it is concluded that the intent of the heading is to include an “n-glycoside” 
like Thymidine. 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 850510 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believing it to 
be a heterocylcic compound. 
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Holding: 

The product, Thymidine, is classifiable in subheading 2938.90.0000, HTSUSA, as “Gly- 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriv- 
atives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

This notice should be considered a modification of NYRL 850510 pursuant to 19 CFR 
177.9(d)(1). It is not to be applied retroactively to NYRL 850510 (19 CFR 177.9(d)(2)) and 
will not, therefore, affect past transactions for the importation of your merchandise under 
that ruling. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:F 955129 ASM 
Category: Classification 
Tariff No. 2938.90.0000 
Mr. RAJU SHAH 
OMNICHEM 
1697 Briarcliff Blvd. 
Wheaton, IL 60817 


Re: Reconsideration and modification of New York Ruling Letter 877702 concerning the 
tariff classification of Thymidine (CAS 5089-5) from Germany. 


DEAR Mk. SHAH: 

This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 
877702, dated September 15, 1992, regarding the classification of Thymidine from 
Germany. 

Facts: 

In NYRL 877702 issued September 15, 1992, by the Area Director, New York Seaport, a 
product, Thymidine (CAS 5089-5), was classified in subheading 2934.90.5000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for Het- 
erocyclic compounds, with a rate of duty of 7.9 percent ad valorem. We have reviewed that 
ruling and have found it to be in error, only with repeect to the classification of Thymidine. 
The correct classification follows. 

On August 3, 1993, Customs Headquarter’s issued Ruling Letter 950133, which classi- 
fied Thymidine as a derivative of glycoside in subheading 2938.90.0000, HTSUSA. sub- 
heading 2938.90.0000, HTSUSA, is dutiable at 3.7 percent ad valorem at the column one 
general rate. 


Issue: 
Whether the product, Thymidine (CAS 50-89-5) is classifiable in heading 2934, 
HTSUSA, as a heterocylcic compound or heading 2938, HTSUSA, as a glycoside. 


Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of 
Interpretation (GRI’s). The systematic detail of the harmonized system is such that virtu- 
ally all goods are classified by application of GRI 1, that is, according to the terms of the 
headings of the tariff schedule and any relative section or chapter notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI’s may then be applied. The Explana- 
tory Notes to the Harmonized Commodity Description and Coding System (EN’s), which 
represent the official interpretation of the tariff at the international level, facilitate classi- 
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fication under the HTSUSA by offering guidance in understand ing the scope of the head- 
ings and GRI’s. 

In Headquarters Ruling Letter (HRL) 950133, it was determined that to be classified as 
a derivative of a glycoside in heading 2938, HTSUSA, the Thymidine must be either natu- 
rally occurring or synthesized in a manner so that its chemical structure is identical to the 
structure of a naturally occurring glycoside. In addition, it was noted that regarding the 
structure of Thymidine, the original base and sugar are not joined by a glycosidic linkage 
through an oxygen atom as are all glycosides. However, it is futher stated in HRL 950133, 
that Thymidine is considered a nucleoside, or more specifically, an “n-glycoside” or a gly- 
coside having a nitrogen atom glycosidial bond. Since EN (9) to heading 2938 lists “sini- 
grin,” an “s-glycoside” having a sulfur atom glycosidial bond, as a glycoside classifiable in 
heading 2938, it is concluded that the intent of the heading is to include an “n-glycoside” 
like Thymidine. 

Based on the foregoing, it is the opinion of Customs Headquarters that NYRL 877702 
erroneously classified the product in subheading 2934.90.5000, HTSUSA, believing it to 
be a heterocylcic compound. 

Holding: 

The product, Thymidine, is classifiable in subheading 2938.90.0000 HTSUSA, as “Gly- 
cosides, natural or reproduced by synthesis, and their salts, ethers, esters and other deriv- 
atives: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

This notice should be considered a modification of NYRL 877702 pur suant to 19 CFR 
177.9(d)(1). It is not to be applied retroactively to NYRL 877702 (19 CFR 177.9(d)(2)) and 
will not, therefore, affect past transac tions for the importation of your merchandise 
under that ruling. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROCEDURES IF THE GENERALIZED SYSTEM OF 
PREFERENCES PROGRAM EXPIRES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a prefer- 
ential trade program that allows the products of many developing coun- 
tries to enter the United States duty free. The GSP is currently 
scheduled to expire at midnight on September 30, 1994, unless its provi- 
sions are extended by Congress. This document provides notice to 
importers that claims for duty-free treatment under the GSP may not be 
made for merchandise entered or withdrawn from a warehouse on or 
after October 1, 1994, if the program is not extended before that date. 
The document also sets forth a Customs mechanism to facilitate 
refunds, if the GSP is renewed retroactively. 


DATE: The plan set forth in this document will become effective as of 
October 1, 1994, if Congress does not extend the GSP program before 
that date. 


FOR FURTHER INFORMATION CONTACT: For general operational 
aspects: Lisa Crosby, Office of Trade Operations, 202-927-0163. For 
specific questions relating to the Automated Commercial Systems: Irv 
Fisher, Office of Automated Commercial System, 202-927-1220. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 501 of the Trade Act of 1974 (the Act), as amended (19 U.S.C. 
2461) authorizes the President to establish a Generalized System of 
Preferences (GSP) to provide duty-free treatment for eligible articles 
imported from designated beneficiary countries. Beneficiary developing 
countries and articles eligible for duty-free treatment under the GSP 
are designated by the President by Presidential Proclamation in accor- 
dance with sections 502(a) and 503(a) of the Act (19 U.S.C. 2462(a) and 
2463(a)). Pursuant to 19 U.S.C. 2465(a), as amended by section 13802 of 
Public Law 103-66, 107 Stat. 312, 667-668, duty-free treatment under 
the GSP is presently scheduled to expire on September 30, 1994. Thus, 
duties at the most-favored-nation rate must be deposited, or a claim may 
be made under another preferential program for which the merchandise 
qualifies. 

Congress is currently considering whether to extend the GSP pro- 
gram in the context of legislation to implement the Uruguay Round of 
trade negotiations under the General Agreement on Tariffs and Trade. 
If this legislation is not enacted prior to September 30, 1994, language 
may be included that would renew the GSP retroactively, requiring 
reliquidation of numerous entries to refund duties collected. 

Recognizing the impact that retroactive renewal and consequent 
numerous reliquidations would have on both importers and Customs, 
Customs has developed a mechanism to facilitate refunds, should GSP 


be renewed retroactively. Set forth below is Customs plan that will be 
implemented on October 1, 1994, if the GSP has not been extended by 
that date. 


CLAiMS—DutTIEs Must BE DEPOSITED 

No claims for duty-free treatment under the GSP may be made for 
merchandise entered, or withdrawn from warehouse for consumption 
on or after October 1, 1994. Duties at the most-favored-nation rate must 
be deposited, or a claim may be made under another preferential pro- 
gram for which the merchandise qualifies (for example, the Andean 
Trade Preference Act, the Caribbean Basin Initiative, or the U.S.-Israel 
Free Trade Area Agreement). 

While estimated duties must be deposited, all filers who file entry 
summaries through the Automated Broker Interface (ABI) may con- 
tinue to file using the Special Program Indicator (SPI) for the GSP (the 
letter “A”’) as a prefix to the tariff number for all entries that would have 
qualified for the GSP if the GSP were still in effect. Customs Automated 
Commercial System (ACS) will be reprogrammed to accept the SPI “A” 
with the payment of duty. 

Filers using the ABI may reprogram their software so that the SPI “A” 
can still be used as a prefix to the tariff number, but with the payment of 
duty. While reprogramming is strictly voluntary, continued use of the 
SPI “A” has some benefits. One benefit of continued use of the SPI “A” is 
that the filer will not have to write a letter to Customs requesting a 
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refund if the GSP is renewed with retroactive effect. Use of the SPI “A” 
will enable Customs to identify affected line items and refund duties 
without a written request from the importer. In other words, after Sep- 
tember 30, 1994, the SPI “A” will constitute an importer’s request for a 
refund of duties paid for GSP line items, should GSP renewal be retroac- 
tive. Other benefits are that ACS will perform its usual edits on the 
information transmitted by the filer, thereby ensuring that GSP claims 
are for acceptable country/tariff combinations and eliminating the need 
for numerous statistical corrections. 

Details on the programming changes required have been issued as an 
administrative message to all ABI filers. 

Filers who do not wish to reprogram will be required to request 
refunds in writing if the GSP is renewed retroactively, identifying the 
affected entry numbers. 

ABI filers continuing to use the SPI “A” may use it as they do now (for 
example, for warehouse entries and for formal consumption entries). 

Aclaim for a preferential rate under another trade program, however, 
will preclude use of the SPI “A” to request a refund. Thus, for example, 
an importer entering merchandise using a reduced rate under the U.S.- 
Israel Free Trade Area Agreement will be precluded from using the “A” 
to request that the U.S.-Israel FTA claim be converted to a GSP claim, 
should the GSP be renewed retroactively. Importers, however, may 
make such a request in writing if the GSP is renewed retroactively. 

Similarly, importers may not use the SPI “A” if they intend to later 
claim drawback. Use of the SPI “A” is the importer’s indication that he 
wishes to receive a refund if the GSP is renewed retroactively. To claim 
both this refund and drawback would be to request a refund in excess of 
duties actually deposited. Importers who are unsure as to whether they 
will claim drawback are advised not to use the SPI “A”. If the GSP is 
renewed retroactively, and they have not yet claimed drawback, they 
may request a refund by writing to the district director at the port of 
entry. If the GSP is not renewed retroactively, they will still have the 
option of filing a drawback entry. 

Continued use of the SPI “A” is not available to non-ABI filers. 


STATISTICS 


For statistical purposes, ACS will internally convert any “A” trans- 
mitted via ABI after September 30, 1994 into a “Q”. If the GSP is 
renewed retroactively to that date, Census will convert all “Q” statistics 
into “A” statistics, thereby ensuring that next year’s competitive need 
limitations under the GSP are accurate. This will also vastly reduce 
the number of statistical corrections that must be done by import 
specialists. 
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INFORMAL ENTRIES 
Refunds on informal entries filed via ABI on a Customs Form 7501 
with the SPI “A” will be processed in accordance with the procedures 
outlined above. Procedures for other kinds of informal entries will be 
issued at a later date if necessary. 


REFUNDS 

Ifthe GSP is renewed with retroactive effect, Customs will reliquidate 
all affected ABI entry summaries with a refund for the GSP line items or 
will provide administrative refunds for entry summaries that cannot be 
liquidated. Field locations shall not issue GSP refunds until instructed 
to do so by Customs Headquarters. 

If a filer files an ABI entry summary with the SPI “A”, no further 
action will need to be taken by the filer to request a refund; filing with 
the SPI “A” constitutes a valid claim for a refund. Refunds for summa- 
ries filed without the SPI “A” must be requested in writing. Instructions 
on how to request a refund in writing will be issued if the GSP is renewed 
with retroactive effect. 

Customs cannot overemphasize that any refund for duty-free claims 
under the GSP for merchandise entered or withdrawn from warehouse 
on or after September 30, 1994, will only be issued provided that the 
GSP is renewed retroactively by Congress in the same manner that tar- 
iff preference programs have been renewed in the past. 


Dated: September 20, 1994. 
SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Commercial Operations. 
[Published in the Federal Register, September 23, 1994 (59 FR 48937)] 


PUBLIC MEETING ON CUSTOMS “MOD ACT” 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This notice announces that a public meeting will be held in 
the Department of Commerce Auditorium in Washington, DC, com- 
mencing at 10:00 a.m. on Friday, October 14, 1994. The purpose of this 
meeting is to (1) provide the public with a general briefing on Customs 
vision of the future of the trade compliance process, (2) provide the pub- 
lic with a “Mod Act” implementation status update, and (3) give partici- 
pants an opportunity to ask questions, make suggestions, and provide 
the Customs Service with informal input relative to its vision of future 
of the trade compliance process and its efforts to implement the Mod 
Act. 

To facilitate building access and control attendance, those planning to 
attend are requested to notify Customs in advance. 





38 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 39/40, OCTOBER 5, 1994 


DATES: October 14, 1994 from 10:00 a.m. to 3:30 p.m. 


ADDRESS: Commerce Department Auditorium, Main Entrance to 
Hoover Building, 14th Street between Pennsylvania & Constitution 
Avenues, N.W., Washington, DC 


FOR FURTHER INFORMATION CONTACT: Dale Snell, “Mod Act” 
Task Force, U.S. Customs Service, Franklin Court, 1301 Constitution 
Avenue, N.W., Washington, DC 20229. Phone: (202) 482-6990; FAX: 
(202) 482-6994. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, the President signed the “North American 
Free Trade Agreement Implementation Act.” The Customs moderniza- 
tion portion of this Act (Title VI of Public Law 103-182), popularly 
known as the Customs Modernization Act or “Mod Act,” became effec- 
tive when it was signed. During the morning of Friday, October 14, 1994, 
Mr. Charles Winwood, the “Cargo Process Owner” under Customs’ 
Reorganization Plan, will give a general presentation covering Customs 
vision of the future of the trade compliance process and how Customs 
plans to manage development and implementation of both new and 
existing components of this process. During the afternoon of the same 
day, presentations addressing Mod Act implementation and discussions 
of the interrelationships that exist between implementation of the new 
vision and the Mod Act will take place. Ample time will be allowed for 
trade participants and other in the private sector to ask questions and 
express reactions to ideas and information provided by Customs offi- 
cials at the meeting. 

The meeting is open to the public. Persons planning to attend are 
requested to pre-register by FAX with Mr. Dale Snell at 202-482-6994. 
Individuals not having access to facsimile equipment may pre-register 
by calling Mr. Snell at 202-482-6990. Those attending are encouraged 
to arrive approximately 30 minutes in advance of the meeting. 


Dated: September 19, 1994. 


HARVEY B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, September 26, 1994 (59 FR 49101)] 





U.S. CUSTOMS SERVICE 


CUSTOMS ELECTRONIC BULLETIN BOARD 


SUMMARY: This notice announces U.S. Customs intention to use 
information technology to increase public awareness and invite public 
participation in the formulation of major concepts, (systems) and regu- 
lations necessitated by enactment of the “Mod Act,” or Title VI of the 
North American Free Trade Agreement Implementation Act (Public 
Law 103-182). 

Prior to initiating rulemaking as provided for under the Administra- 
tive Procedures Act, U.S. Customs will generally post on an electronic 
bulletin board its thoughts, concerns, draft proposals, and options 
for implementing major provisions of the Mod Act. To the extent pos- 
sible, public comments received within 30 calendar days of posting 
on Customs Electronic Bulletin Board will be deemed timely and quali- 
fied for consideration in improving existing or drafting new regulatory 
proposals. 

This action is being taken in keeping with the spirit of the “Mod Act” 
and the Administration’s interest in streamlining the rulemaking pro- 
cedures. 


FOR FURTHER INFORMATION CONTACT: Dale Snell, “Mod Act” 
Task Force, U.S. Customs Service, Franklin Court, 1301 Constitution 
Avenue, N.W., Washington, DC 20229. Phone: (202) 482-6990; FAX: 
(202) 482-6994. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, the President signed the North American Free 
Trade Agreement Implementation Act. The Customs modernization 
portion of this Act (Title VI of Public Law 103-182, 107 Stat. 2057, codi- 
fied at 19 U.S.C. 3301 note) popularly known as the Customs Moderniza- 
tion Act or “Mod Act,” became effective when it was signed. 

In keeping with the spirit of the Mod Act and the Administration’s 
interest in streamlining the rulemaking process as documented in 
“Improving Regulatory Systems,” a monograph issued in support of 
Vice President Gore’s National Performance Review Report, the Cus- 
toms Service herewith announces its intention to use information 
technology to increase public awareness and participation in the for- 
mulation of major concepts, (systems) and regulations. 


Customs GOAL 

Customs goal is to share with the public its thoughts, concerns, pro- 
posals, and options for implementing major provisions of the Mod Act 
and obtain public reaction to same in advance of commencement of the 
rulemaking process as provided for under the Administrative Proce- 
dures Act. It is not Customs goal to circumvent nor substitute its own 
process for that required under the Administrative Procedures Act. 

To accomplish the aforementioned goal, documents detailing Cus- 
toms thoughts, concerns, draft proposals and/or options regarding 
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major provisions of the Mod Act will generally be posted on the Customs 
Electronic Bulletin Board (CEBB) for public review, downloading and 
comment. During the 30 calendar day period following the posting of 
such documents, Customs will accept public comments and suggestions. 
At the conclusion of this 30 day period, Customs will foreclose consider- 
ation of comments and initiate the rulemaking process. 

To the extent possible, Customs will use comments and suggestions 
that are received timely and deemed appropriate for improving existing 
or drafting new regulatory proposals. To expedite the process, Customs 
will not respond orally or in writing to public comments received in 
response to documents posted on the CEBB. 

CEBBis available twenty-four hours, seven days a week. There are no 
fees charged by Customs to become a user. All that is required is a per- 
sonal computer (PC) with a communications package and modem. For 
best results, a black terminal background color is reeommended. 


INSTRUCTIONS FOR USING CUSTOMS ELECTRONIC BULLETIN BOARD 
To gain access to the CEBB, the PC must be set up as follows: 


O ANSI terminal 

O DATABITS field 

STOPBITS FIELD 

PARITY 

PHONE NUMBER — 703-440-6155 





CALL WAITING — Disabled 


Should problems with accessing or using the CEBB be encountered, 
messages may be left for the system operator. Alternatively, assistance 
may be obtained by calling (703) 440-6236. 


Dated: September 19, 1994. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Commercial Operations. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-139) 
KEMIRA FIBRES OY, PLAINTIFF v. UNITED STATES, ET AL., DEFENDANTS 
Court No. 94-07-00405 


The United States Department of Commerce, International Trade Administration 
(“Commerce”) explains or contradicts facts in Kemira Fibres Oy v. United States, 18 CIT 
___, Slip Op. 94-120 (July 26, 1994). Alternatively, pursuant to Rules 1, 7 and 12 of the 
Rules of this Court, Commerce moves for dissolution of the preliminary injunction which 
enjoins it from conducting an administrative review of viscose rayon staple fiber from Fin- 
land (the “fiber”) for 1993-94 pending the conclusion of plaintiff's civil action which chal- 
lenges Commerce’s failure to revoke the antidumping duty order (the “Order”) with 
respect to Viscose Rayon Staple Fiber From Finland, 44 Fed. Reg. 17,156 (1979), and for 
entry of judgment in the defendants’ favor. 

Held: Defendants’ motion for dissolution of the preliminary injunction and for entry of 
judgment in the defendants’ favor is denied. Declaratory judgment is hereby entered in 
favor of plaintiff, holding that: (1) as no interested party requested an administrative 
review of the fiber by the last day of the dumping finding’s fifth anniversary month 
although Commerce solicited requests for administrative review, Commerce was required 
to revoke the Order on April 1, 1993. Therefore, (2) Commerce proceeded without author- 
ity and without valid basis in commencing an administrative review of the fiber for March 
1, 1993 through February 28, 1994. Consequently, (3) Commerce is now required to: 
(a) revoke the Order on the fiber, (b) terminate the administrative review of the fiber for 
1993-94, and (c) end the suspension of liquidation of entries of Kemira Fibres Oy’s 
imports. 

[Declaratory judgment for plaintiff; case dismissed.] 


(Dated September 8, 1994) 


Arent Fox Kintner Plotkin & Kahn (Christine L. Herrell; of counsel: James H. Huline) 
for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis, Assis- 
tant Director, and Dean L. Grayson); of counsel: Anna Y.M. Park, Attorney-Advisor, Office 
of the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendants. 


OPINION 


TSOUCALAS, Judge: On July 26, 1994, the Court issued Kemira Fibres 
Oy v. United States, 18CIT ___, Slip Opinion 94-120, and an accompa- 
nying order granting plaintiff's motion for a preliminary injunction 
enjoining the United States Department of Commerce, International 
Trade Administration (“Commerce”), from conducting an administra- 
tive review for 1993-94 with respect to Viscose Rayon Staple Fiber From 
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Finland, 44 Fed. Reg. 17,156 (1979). This injunctive relief was granted 
pending final judgment in plaintiff's civil action which challenges Com- 
merce’s failure to revoke the 1979 antidumping duty order (the 
“Order”) with respect to viscose rayon staple fiber from Finland (the 
“fiber”). 

Kemira Fibres Oy, Slip Op. 94-120, disposed of the merits of plaintiff's 
action and stated that, unless facts contradicting or explaining the facts 
in the decision were submitted within 10 days of the date the opinion 
was entered, the Court would deem that it had all of the facts on the case 
and would issue a declaratory judgment in plaintiff's civil action. 


BACKGROUND 


On March 21, 1979, Commerce issued its finding of dumping with 
respect to imports of viscose rayon staple fiber from Finland. See Viscose 
Rayon Staple Fiber From Finland, 44 Fed. Reg. at 17,156. Kemira Oy 
Sateri, the only known exporter of the fiber from Finland to the United 
States, was the sole respondent. The petitioner in that investigation is 
no longer a part of the U.S. fiber industry. Kemira Fibres Oy (“Kemira”) 
is Kemira Oy Sateri’s corporate successor. 

Commerce conducted administrative reviews of the fiber until 1988. 
No interested party requested administrative review during the next 
four consecutive anniversary months in 1989, 1990, 1991, and 1992. 

On March 1, 1993, the first day of the Finding’s fifth anniversary 
month, Commerce did not publish a notice of intent to revoke the Order 
as required by 19 C.ER. § 353.25(d)(4)(i) (1992). Instead, on March 12, 
1993, Commerce published a notice soliciting requests for administra- 
tive review for the period March 1, 1992, through February 28, 1993. See 
Antidumping or Countervailing Duty Order, Finding, or Suspended 
Investigation; Opportunity to Request Administrative Review, 58 Fed. 
Reg. 13,583 (1993). No interested party requested administrative 
review by the last day of the fifth anniversary month. 

On June 3, 1993, Commerce published a notice of intent to revoke the 
Finding. See Rayon Staple Fiber From Finland; Intent to Revoke Anti- 
dumping Finding, 58 Fed. Reg. 31,504 (1993). By letter, dated June 28, 
1993, Lenzing Fibers Corporation (“Lenzing”) and Courtaulds Fiber 
Inc. (“Courtaulds”), the only two U.S. domestic producers of rayon sta- 
ple fiber, objected within the specified time to the proposed revocation. 
Neither of these parties had responded by the last day of the fifth anni- 
versary month to Commerce’s March 12, 1993 solicitation of requests 
for administrative review. Courtaulds was a U.S. producer in 1979. Len- 
zing is a new entrant in the U.S. fiber industry. 

On March 4, 1994, in the sixth anniversary month of the Finding, 
Commerce solicited requests for administrative review for the period 
March 1, 1993, through February 28, 1994. See Antidumping or Coun- 
tervailing Duty Order, Finding, or Suspended Investigation; Opportu- 
nity to Request Administrative Review, 59 Fed. Reg. 10,368 (1994). On 
March 29, 1994, Lenzing and Courtaulds timely responded, requesting 
that Commerce conduct an administrative review of Kemira’s imports. 
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On March 29, 1994, Commerce published a notice of intent to revoke the 
Finding and the accompanying Order. See Intent to Revoke Antidump- 
ing Duty Orders and Findings, 59 Fed. Reg. 14,608 (1994). On April 11, 
1994, Lenzing and Courtaulds objected to the proposed revocation. 

On April 21, 1994, for the purpose of conducting administrative 
review of the fiber for 1993-94, Commerce sent Kemira a questionnaire. 
The initial response due date of June 6, 1994 was subsequently extended 
to June 28, 1994 and ultimately extended to July 13, 1994. 

On May 12, 1994, Commerce published a notice of intent to initiate an 
administrative review of the fiber for the period March 1, 1993 through 
February 28, 1994. Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 59 Fed. Reg. 24,683 (1994). On June 23, 1994, 
Kemira protested Commerce’s decision to initiate this review. 

On July 13, 1994, Kemira submitted and subsequently withdrew its 
questionnaire response and filed a motion for a temporary restraining 
order (“TRO”) and a preliminary injunction to enjoin Commerce from 
conducting an administrative review of the fiber for 1993-94 pending 
judgment in its civil action which challenged Commerce’s failure to 
revoke the 1979 Order. 

The Court granted plaintiff's motion for a TRO on July 13, 1994, and 
scheduled a hearing on plaintiff's motion for a preliminary injunction. 
On July 19, 1994, a full hearing was held to determine whether a prelim- 
inary injunction should issue. On July 26, 1994, the Court granted 
plaintiff's motion for injunctive relief preliminarily enjoining Com- 
merce from conducting administrative review of the fiber for 1993-94 
pending the Court’s issuance of a declaratory judgment in plaintiff's 
civil action. 

In Kemira Fibres Oy, Slip Op. 94-120 at 12, the Court found that no 
interested party had objected to Commerce’s proposed revocation of the 
1979 Order or requested administrative review by March 31, 1993, as 
required by 19 C.ER. § 353.25(d)(4)(iii). Further, the Court found that 
the language in paragraph (iii) of § 353.25(d)(4), is mandatory rather 
than merely directory. Kemira Fibres Oy,18CITat__, Slip Op. 94-120 
at 12-13. Consequently, the Court found that, on April 1, 1993, Com- 
merce was obliged to revoke the outstanding Order. Thus, the Court rea- 
soned that, on June 3, 1993, Commerce had erroneously solic ited 
objections to its proposed revocation of the Finding and, therefore, Com- 
merce could not properly recognize Lenzing’s and Courtaulds’ June 28, 
1993 objection to the revocation. The Court concluded that, conse- 
quently, Commerce should not have commenced administrative review 
for 1993-94. Id. at __, Slip Op. 94-120 at 13. 


DISCUSSION 


Commerce has not responded with information which contradicts or 
explains the facts on which the Court based its decision in Kemira Fibres 
Oy, Slip Op. 94-120. Instead, Commerce posits an additional argument, 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 39/40, OCTOBER 5, 1994 


grounded in the notice requirements of 19 C.FR. §353.25(d)(4)!, in sup- 
port of the position that it has authority and a valid basis for commenc- 
ing administrative review of the fiber for 1993-94. 

The essence of Commerce’s argument is that the obligation or right to 
respond by the last day of the fifth annual anniversary nionth, to avoid 
revocation of an antidumping duty order pursuant to paragraph (iii) of 
19 C.FR. § 353.25(d)(4), does not arise unless the notice requirements of 
paragraphs (i) and (ii) of this regulation have been met. Defendants’ 
Reply to Plaintiff's Memorandum of Law in Opposition to Defendants’ 
Motion for Entry of Judgment (“Defendants’ Reply”) at 4. Commerce 
points out that, in the case at bar, it “failed to give any notice of intent to 
revoke the Finding by March 31, 1993.” Id. at 2. Commerce deduces 
that, as it did not give timely notice of its intent to revoke, interested 
parties were not obligated to object by March 31, 1993 in accordance 
with paragraph (iii) of § 353.25(d)(4). Commerce claims that interested 
parties’ obligation to object arose on June 3, 1993 when Commerce pub- 
lished a notice of intent to revoke. Commerce further submits that it 
appropriately refrained from revoking the outstanding order upon 
receiving a timely objection to this proposed revocation. Id. at 3-5. 

Commerce claims that, where it has failed to timely publish a notice of 
intent to revoke an antidumping duty order or finding, the Court’s 
interpretation of paragraph (iii) of 19 C.FR. § 353.25(d)(4) in Slip Op. 
94-120 nullifies the notice requirements of paragraphs (i) and (ii) of this 
regulation and abrogates the right to object to revocation which is 
afforded by paragraph (iii). Defendants’ Statement Explaining or Con- 
tradicting Facts Contained in the Court’s Opinion of July 26, 1994, and 
Motion for Dissolution of the Preliminary Injunction and Entry of Judg- 
ment for the Defendants (“Defendants’ Statement”) at 4. 

Commerce asserts that in Belton Indus., Inc. v. United States, 16 CIT 
175, 797 F. Supp. 1000 (1992), aff'd, 6 F3d 756 (Fed. Cir. 1993), cert. 
denied, 114 S.Ct. 925 (1994) (“Belton”), in the analogous context or a 
countervailing duty regulation pertaining to revocation of outstanding 
countervailing duty orders, the Court of Appeals for the Federal Circuit 
placed such great importance upon the notice requirement contained in 
the regulation that the court invalidated Commerce’s revocation of an 
order where Commerce had failed to give notice of its intent to revoke. 


1 § 353.25 Revocation of orders; termination of suspended investigation. 


(d) Revocation or termination based on changed circumstances * * * 


(4)(i) If for four consecutive annual anniversary months no interested party has requested an administrative 
review, under § 353.22(a), of an order or suspended investigation, not later than the first day of the fifth consecu- 
tive annual anniversary month, the Secretary will publish in the FEDERAL REGISTER notice of “Intent to 
Revoke Order” or, if appropriate, “Intent to Terminate Suspended Investigation.” 

(ii) Not later than the date of publication of the notice described in paragraph (d)(4)(i) of this section, the Secre- 
tary will serve written notice of the intent to revoke or terminate on each interested party listed on the Depart- 
ment’s service list and on any other person which the Secretary has reason to believe is a producer or seller in the 
United States of the like product 

(iii) If by the last dav of the fifth annual anniversary month no interested party objects, or requests an adminis- 
trative review under § 353.22(a), the Secretary at that time will conclude that the requirements of paragraph 
(d)(1)W) for revocation or termination are met, revoke the order or terminate the suspended investigation, and pub- 
lish in the FEDERAL REGISTER the notice described in paragraph (d)(3)(vii) of this section 


19 C_ER. § 353.25(d)(4) (1992) (emphasis added) 
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Defendants’ Statement at 4-6. Commerce contends that Kemira Fibres 
Oy, Slip Op. 94-120, conflicts with Belton, Defendants’ Statement at 4-5. 

Commerce claims that according to the Court’s interpretation of 
§ 353.25(d)(4) in Kemira Fibres Oy, Slip Op. 94-120, “it is the domestic 
industry, not Commerce, that bears the consequences of Commerce’s 
inadvertent tardiness.” Defendants’ Statement at 9. Commerce submits 
that “[t]his cannot be the intended effect of the regulation because our 
trade laws do not ‘sacrifice fairness and accuracy for the sake of expe- 
diency alone.’” Id. (quoting Koyo Seiko Co. v. United States, 20 F.3d 
1160, 1167 (Fed. Cir. 1994)). 

Commerce also claims that the Court has overlooked the fact that a 
new member of a domestic industry need not demonstrate injury in 
order to benefit from an existing dumping finding or to seek a new inves 
tigation of the product which is subject to an existing dumping finding. 
Defendants’ Statement at 17-19. 

Commerce misinterprets the court’s decision in Kemira Fibres Oy, 
Slip Op. 94-120, to state that, because Commerce failed to publish a 
notice of intent to revoke the dumping finding on the fiber by March 1, 
1993, revocation of the Finding became mandatory and Commerce is 
required to revoke the Finding. Defendants’ Statement at 1-2. The 
Court, in fact, stated that “no interested party objected to revocation of 
the Order or requested an administrative review by March 31, 1993” as 
is required by 19 C.ER. § 353.25(d)(4) (iii). Kemira Fibres Oy, 18 CIT at 
__, Slip Op. 94-120 at 12. The Court reasoned that “the adverse conse- 
quence of no interested party having objected or requested an adminis- 
trative review by the last day of the fifth anniversary month was that 
Commerce would revoke the Finding, therefore, the directive of section 
353.25(d)(4)(iii) is mandatory.” Id. at _, Slip Op. 94-120 at 12-13. 
The Court concluded that, “[h]ence, the Secretary was obligated to 
revoke the Order and no admin istrative review should have been com- 
menced.” Jd. at __, Slip Op. 94-120 at 13. Thus, it is clear that the 
Court’s decision was greatly influenced by the fact that the domestic 
industry failed to request administrative review by March 31, 1993, the 
last day of the fifth annual anniversary month of the Finding, as is 
required by § 353.25(d)(4)(iii). 

Each year during the anniversary month of the publication of an anti- 
dumping duty order, finding, or suspension of investigation, an inter- 
ested party may request, in accordance with 19 C.FR. § 353.22(a) (1992) 
of the Commerce regulations, that commerce conduct administrative 
review of that order, finding, or suspended investigation. See also 
19 U.S.C. § 1675(a) (1988). 

It is by taking advantage of the annual opportunity to request admin 
istrative review that an interested party registers its interest in the 
maintenance of an outstanding finding or order. The passage of these 
annual opportunities without any expression of interest by a domestic 
industry is a signal of some import with respect to Commerce’s pru- 
dence in maintaining outstanding findings and orders. 
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It is this requirement of some manifestation of interest registered 
periodically so as to justify maintenance of the order which resounds 
from the language of § 353.25(d)(4), the so-called “sunset regulation,” 
and which gives this regulation its character. 

Specifically, paragraph (iii) of this regulation provides that, “[ilf by 
the last day of the fifth annual anniversary month no interested party 
objects, or requests an administrative review under § 353.22(a),” the 
Secretary will conclude that the requirements of paragraph (d)(1)(i) of 
this section for revocation are met and revoke the order. 19 C.FR. 
§ 353.25(d)(4)(iii). Paragraph (d)(1)(i) of this section, to which para- 
graph (iii) makes reference, provides in pertinent part, that the Secre- 
tary may revoke an order if the Secretary concludes that the order “no 
longer is of interest to interested parties.” 19 C.FR. § 353.25(d)(1)(i) 
(1992). Hence, paragraph (iii) places the domestic industry on notice 
that, when four consecutive anniversary months have passed without 
any request for administrative review, it must register its interest in an 
outstanding order by a particular date either through objection to 
revocation or by requesting administrative review. The ramifications of 
inaction are that the order is revoked and potentially interested parties 
are deemed not inter ested and, therefore, forfeit their right to request 
administrative review, or in the case where a notice of intent to revoke 
has been published, their right to object to revocation. “Parties are pre- 
sumed to know and are required to be cognizant of the governing regula- 
tions.” SCM Corp. v. United States, 595 F2d 595, 598 (Ct. Cl. 1979). 
Hence, knowledge of the law relevant to the protection of an industry’s 
self-interest is imputed to that industry. 

Paragraph (i) provides that where no administrative review has been 
sought for four consecutive annual anniversary months, the Secretary 
will, not later than the first day of the fifth anniversary month, publish a 
notice of intent to revoke the outstanding order. 19 C.FR. 
§ 353.25(d)(4)(i). Further, paragraph (ii) delineates the process Com- 
merce must follow when it publishes such a notice. 19 C.FR. 
§ 353.25(d)(4)(ii). However, in the instant case, although no interested 
party had requested an administrative review for four consecutive 
annual anniversary months, Commerce failed to publish a notice, on 
March 1, 1993, of intent to revoke the Order as required by paragraph 
(i). In point of fact, Commerce published no such notice at any time dur- 
ing the fifth annual anniversary month. Commerce explained to the 
Court that this failure was due to a “backlog of cases during this period 
of time” and stated that “[i]nstead, it published the notice on June 3, 
1993.” Defendants’ Memorandum in Opposition to Plaintiff’s Applica- 
tion for a Preliminary Iniunction at 12. Commerce also referred to its 
failure to publish such a notice as “inadvertent tardi ness.” Defendants’ 
Statement at 9. 

However, within the critical fifth consecutive annual anniversary 
month, for reasons which are unknown to the Court, Commerce took 
the time to publish, on March 12, 1993, a notice soliciting requests for 
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administrative review for 1992-93. With respect to this choice, the 
Court can only state that Commerce is in the best position to know the 
requirements of its own regulations and how best to implement these 
companion regulations to the antidumping laws in a manner which pro- 
tects domestic industries. 

Further, although no interested party had sought administrative 
review for four consecutive annual anniversary months and Commerce 
had solicited requests for such review, no interested party requested 
administrative review by March 31, 1993 as required by § 353.25(d) 
(4)(iii). This was the case although, as the anniversary month prog- 
ressed, it surely must have become apparent that Commerce would not 
be issuing a notice of intent to revoke the Finding. Nor do the facts indi- 
cate that any interested party questioned Commerce’s failure to publish 
such a notice or attempted to impede revocation in any manner. Rather, 
the domestic industry allowed the period for action to lapse although 
paragraph (iii) plainly states that the consequence of no interested party 
objecting or requesting an administrative review under § 353.22 (a) is 
that Commerce “at that time will conclude that the requirements of para- 
graph (d)(1)(i) for revocation or termination are met, revoke the order.” 
19 C.ER. § 353.25(d)(4)(iii) (emphasis added). In this case, the domestic 
industry must bear the consequence of its own inaction. 

Moreover, with regard to the notice requirements of § 353.25(d)(4), 
Commerce’s reliance on Belton is misplaced. Belton is distinguishable 
from this case because the interested parties in Belton received notice, 
during the fifth anniversary month, of Commerce’s intent to revoke so 
that they could and, in fact, did file timely objections to the proposed 
revocation. The court in Belton never had to evaluate the subject regula- 
tion in a context of Commerce having published a solicitation for admin- 
istrative review in lieu of a notice of intent to revoke and interested 
parties having failed to respond. Hence, the court in Belton considered 
the issue of notice within quite a different context than is presented 
here. Therefore, Belton is not controlling. 

The Court is not impervious to the proposition that notice is funda- 
mental to the opportunity to present timely and proper objections. How- 
ever, section 353.25(d)(4) does not state that published and written 
notice of the intent to revoke are a prerequisite to revocation of an anti- 
dumping duty order. On the contrary, paragraph (iii) of the regulation, 
by its terms, plainly states that the Secretary will revoke the order if by 
the last day of the fifth annual anniversary month no interested party 
objects or regests administrative review. 19 C.FR. § 353.25(d)(4)(iii) 
(emphasis added). Moreover, with no notice of intent to revoke issuing, 
some protection against the harsh results of §353.25(d)(4)(iii) was 
afforded to interested parties when Commerce solicited, on March 12, 
1993, requests for administrative review. 

Commerce advocates an interpretation of § 353.25(d)(4) which— 
although a domestic industry has established a pattern of disinterest 
and so long as Commerce has not published any notice of intent to 
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revoke—places no obligation on interested parties to express an interest 
in maintaining an outstanding antidumping duty finding or order and 
allows Commerce to extend indefinitely the period during which an 
antidumping duty order may be outstanding. Such latitude would 
reduce the restrictive language in the subject regulation to empty rheto- 
ric and would drain the regulation of its character. Hence, the Court is 
constrained to reject Commerce’s interpretation of § 353.25(d)(4) on 
the facts of this case. 

With regard to the issue of injury, the International Trade Commis- 
sion’s (“the Commission”) determination of injury, once made, is con- 
sidered to be ongoing as to an industry, irrespective of subsequent 
changes in the composition of that industry. The Court did not make any 
statements to the contrary in Kemira Fibres Oy, Slip Op. 94-120 at 
17-18. Upon a new petition for a new anti-dumping investigation Com- 
merce can determine whether the fiber from Finland is being sold in the 
United States at less than its fair value. Ifa final affirmative determina- 
tion as to the existence of sales at less than fair value is made, the Com- 
mission may make a final determination as to whether there is injury by 
reason of the imports. See 19 U.S.C. § 1673 (1988). 

Commerce has made no argument which would convince the Court to 
render judgment in defendants’ favor. 


CONCLUSION 


It is the language and character of § 353.25(d)(4) which compel the 
Court’s conclusion. Accordingly, defendants’ motion for dissolution of 
the preliminary injunction and for entry of judgment in defendants’ 
favor is denied. Declaratory judgment is hereby entered in favor of 
plaintiff, holding that: (1) as no interested party requested an adminis- 
trative review of the fiber by the last day of the Finding’s fifth anniver- 
sary month although Commerce solicited requests for administrative 
review, it was incumbent upon Commerce to conclude that the domestic 
industry was not interested and to revoke the Order on April 1, 1993. 
Therefore, (2) Commerce proceeded without authority and without 
valid basis in commencing an administrative review for March 1, 1993 
through February 28, 1994. Consequently, (3) Commerce is now 
required to: (a) revoke the Order on the fiber, (b) terminate the adminis- 
trative review of the fiber for 1993-94, and (c) end the suspension of liq- 
uidation of entries of Kemira’s imports. 

Adifferent result would encourage interested parties to be lax in exer- 
cising their right to request administrative reviews, would be unjust to 
the importer who would have to invest in a proceeding which, pursuant 
to this regulation, it has a right to avoid, and would ignore the plain lan- 
guage of § 353.25(d)(4)(iii). 
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Momo! FISHING NET MrFc. Co., LTD., PLAINTIFFS uv. 
UNITED STATES, DEFENDANT 


Court No. 93-09-00522 


(Dated September 8, 1994) 


JUDGMENT ORDER 


CARMAN, Judge: This Court, having remanded this case to the Depart- 
ment of Commerce, International Trade Administration (“Commerce”) 
on April 11, 1994, for the purpose of submitting additional information 
as to whether Momoi’s C.I.F. sales of fish netting, shipped C.I.F, 
included only an amount for ocean freight and insurance and excluded 
any charges for Customs’ duties or Customs’ brokerage fees, and Com- 
merce, having determined that the C.I.F. sales prices exclude Customs’ 
duties and U.S. brokerage charges, and having re-calculated the margin 
without adjusting the U.S. prices for Customs’ duties and U.S. brokerage 
charges, and having determined that for Momoian antidumping margin 
of 0 percent exists for the period of June 1, 1990 through May 31, 1991, 
and upon consent of the parties it is hereby 

ORDERED that the remand results in this case are affirmed, and it is 
hereby 

ORDERED that since all other issues have been decisded, this case is 
dismissed. 


(Slip Op. 94-141) 


TIMKEN CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NTN BEARING 
Corp OF AMERICA, AMERICAN NTN BEARING MANUFACTURING CORP, 
NTN Corp, Koyo SEIko Co., Ltp., Koyo Corp oF U.S.A., NSK LTp., AND 
NSK CorpP, DEFENDANT-INTERVENORS 


Court No. 92-—03-00161 


Plaintiff moves pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record. Plaintiff specifically objects to the following actions of the Department of 
Commerce, International Trade Administration (“Commerce”): (1) exclusion of sample 
sales and sales allegedly made outside the ordinary course of trade; (2) adoption of a new 
“all other” rate established during this review; (3) failure to deduct related-importer 
resale profits from U.S. prices when calculating exporter’s sale price; (4) circumstance of 
sale adjustment to foreign market value for Japanese consumption tax forgiven on 
exports; (5) refusal to collect estimated antidumping duties on foreign trade zone admis- 
sions; and (6) clerical errors. 

Held: Plaintiff's motion is granted in part and this case is remanded to Commerce for: 
(1) reconsideration of its exclusion of sample sales and sales allegedly made outside the 
ordinary course of trade; (2) reinstatement of the “all other” cash deposit rate established 
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in the original investigation; (3) application of the rate of Japanese consumption tax for- 
given to United States price, calculated at the same point in the stream of commerce where 
the Japanese consumption tax is applied for home market sales, and addition of the result- 
ing amount to United States price, without a circumstance of sale adjustment to foreign 
market value; and (4) correction of clerical errors, namely correction of a computer pro- 
gram and a cost test performed. 

[Plaintiff's motion is granted in part and denied in part; this case is remanded to 
Commerce.) 


(Dated September 14, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, UJr., 
William A. Fennell, Julie Chasen Ross, Patrick McDonough and Edith A. Eisner) for plain- 
tiff, The Timken company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil division, U.S. Department of Justice (Velta A. Melnbrencis, Assis- 
tant Director); of counsel: Linda S. Chang and Joan L. MacKenzie, Attorney-Advisors, 
Office of the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendant. 

Barnes, Richardson & Colburn (Donald J. Unger, Lawrence W. Friedman, Robert E. 
Burke, and Jesse M. Gerson) for defendant-intervenors, NTN Bearihg Corporation of 
America, American NTN Bearing Manufacturing Corporation and NTN Corporation. 

Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P Strommer and Niall P 
Meagher) for defendant-intervenors, Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. 

Coudert Brothers (Robert A. Lipstein, Matthew P Jaffe, Grace W. Lawson and Nathan V. 
Holt) for defendant-intervenors, NSK Ltd. and NSK Corporation. 


OPINION 
Tsoucalas, Judge: Plaintiff, The Timken Company (“Timken”), chal- 


lenges certain aspects of the Department of Commerce, International 
Trade Administration’s (“Commerce”) final results of the third admin- 
istrative review of certain tapered roller bearings (“TRBs”) from Japan. 
Tapered Roller Bearings, and Parts Thereof, Finished and Unfinished, 
From Japan; Final Results of Antidumping Duty Administrative 
Review (“Final Results”), 57 Fed. Reg. 4,960 (Feb. 11, 1992) 


BACKGROUND 


In 1987, Commerce published an antidumping duty order on TRBs 
from Japan. Antidumping Duty Order; Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, 52 Fed. Reg. 
37,352 (Oct. 6, 1987). 

In 1991, Commerce published the final results of its first administra- 
tive review of TRBs covered by the 1987 order. Tapered Roller Bearings, 
Finished and Unfinished, and Parts Thereof, From Japan; Final 
Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
41,508 (Aug. 21, 1991). In 1992, Commerce published the final results of 
its second administrative review of TRBs covered by the 1987 order, cov- 
ering the period October 1, 1988 through September 30, 1989. Tapered 
Roller Bearings, Finished and Unfinished, and Parts Thereof, From 
Japan; Final Results of Antidumping Duty Administrative Review, 57 
Fed. Reg. 4,951 (Feb. 11, 1992). 

In 1992, Commerce published the final results of the third adminis- 
trative review of TRBs covered by the 1987 order, covering the period 
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October 1, 1989 through September 30, 1990. Final Results, 57 Fed. 
Reg. 4,960. Commerce later published an amendment to the final 
results. Tapered Roller Bearings, and Parts Thereof, Finished and 
Unfinished, From Japan; Amendment to Final Results of Antidumping 
Duty Administrative Review, 57 Fed. Reg. 9,104 (March 16, 1992). 

Timken moves pursuant to Rule 56.2 of the Rules of this Court for 
judgment on the agency record, alleging the following actions by Com- 
merce were unsupported by substantial evidence on the agency record 
and not in accordance with law: (1) exclusion of sample sales and sales 
allegedly made outside the ordinary course of trade; (2) adoption of an 
“all other” rate established during the review; (3) failure to deduct 
related-importer resale profits from U.S. prices (“USPs”) when calculat- 
ing exporter’s sale price (“ESP”); (4) circumstance of sale (“COS”) 
adjustment to foreign market value (“FMV”) for Japanese consumption 
tax, or value-added tax, (“VAT”) forgiven on exports; (5) refusal to col- 
lect estimated antidumping duties on foreign trade zone (“FTz”) admis- 
sions; and (6) clerical errors. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by Commerce in an administrative proceeding 
will be sustained unless that determination is “unsupported by substan 


tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 348, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Sales Made Outside the Ordinary Course of Trade: 


Commerce has excluded from its calculation of foreign market value 
NTN home market sales identified as sales not made in the “ordinary 
course of trade.” Commerce described these sales as trial sales for eval 
uation by customers, sales of sample merchandise and sales of very 
small quantities on a spot basis in unusual circumstances. Commerce 
determined that exclusion of these sales would not meaningfully affect 
the results of its review due to the significant number of home market 
sales transactions. Final Results, 57 Fed. Reg. at 4,966. 

Timken claims this treatment of the sales is unsupported by substan- 
tial evidence and departs from Commerce’s practice. Timken contends 
that Commerce’s determination is supported only by NTN’s assertion 
that the sales at issue are not in the ordinary course of trade and that 
sales merely alleged to be outside the ordinary course of trade but not so 
demonstrated should be included in calculation of foreign market value. 
Memorandum in Support of Plaintiff's 56.2 Motion for Judgment on the 
Agency Record (“Timken’s Brief”) at 14-19. 
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Timken further asserts it is not the number of home market sales 
excluded that is relevant, but rather, the similarity of those sales to the 
USS. sales at issue. Thus, Timken argues, even a single home market sale 
which is “most similar” to a large volume of U.S. sales would have a sig- 
nificant effect on these results. Timken’s Brief at 12-14. 

Commerce is of the opinion that it should reconsider this issue, and 
requests a remand of this issue so that it may do so. Defendant’s Memo- 
randum in Partial Opposition to Plaintiff's Motion for Judgment Upon 
the Agency Record (“Defendant’s Brief”) at 7. 

Defendant-intervenors NTN Bearing Corporation of America, Amer- 
ican NTN Bearing Manufacturing Corporation and NTN Corporation 
(“NTN”) contend the exclusion of these sales was proper because Com- 
merce acted within its broad discretion to determine whether a sale is 
made in the ordinary course of trade. Further, NTN argues Commerce 
acted consistently with its practice of excluding sales allegedly not in the 
ordinary course of trade when a respondent demonstrates the sales were 
in small quantities at prices that were not representative of the vast 
majority of sales reported. NTN asserts it provided sufficient explana- 
tion of the nature and identity of the sales at issue to Commerce and that 
it is for Commerce, and not Timken, to judge the adequacy of the 
information submitted. NTN urges this Court to affirm Commerce’s 
decision not to include the sales in its analysis. Response Brief of Defen- 
dant-Intervenors NTN Bearing Corporation of America, American NTN 
Bearing Manufacturing Corporation and NTN Corporation to Plain- 
tiffs Motion for Judgment on the Agency Record (“NTN’s Brief”) at 
7-14. 

In addition, NTN argues that this Court may not order a remand on 
this issue simply because Commerce has decided it would like to recon- 
sider its determination. Such a remand, after a final determination and 
a full presentation of arguments at the administrative level, NTN 
asserts would violate the interests of speedy and fair determinations 
and administrative finality. NTN also states that Commerce’s power to 
reconsider a final determination is limited to clerical errors, and does 
not include power to review the methodology or policy decisions made in 
a completed review. NTN states that Commerce is simply considering a 
policy change and wishes to use a court-ordered remand to re-open a 
decided issue. Reply of Defendant-Intervenors NTN Bearing Corpora- 
tion of America, American NTN Bearing Manufacturing Corporation, 
and NTN Corporation to Defendant’s Response to Plaintiff’s Motion for 
Judgment on the Agency Record (“NTN’s Reply”) at 2-18. Insum, NTN 
questions by what authority this Court may remand this issue to allow 
Commerce to reconsider its final determination. Jd. at 11. 

This Court is clearly vested with the power to order a remand to Com- 
merce. The relevant statutory provision permits this Court the broadest 
latitude in selecting relief. 28 U.S.C. § 2643(c)(1) (1988). With certain 
exceptions not relevant here, 28 U.S.C. § 2643(c)(1) permits this Court 
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to order any appropriate form of relief including, but not limited to, 
orders of remand. 

Before ordering a remand, the Court must consider whether an action 
of Commerce was supported by substantial evidence and was in accor- 
dance with law. Upon examination of the administrative record in this 
case, this Court finds that Commerce’s exclusion from its calculation of 
FMV NTN home market sales identified as not made in the “ordinary 
course of trade” was not supported by substantial evidence. The record 
indicates there was little more than an allega tion by NTN that the sales 
at issue were not in the ordinary course of trade. In exhibits B—1-G to 
B-1-L to its questionnaire response, NTN only segregates sales it 
regards to be outside the ordinary course of trade, listing transactions 
which consist of credit memos for price changes and returns, invoices 
with a unit price of zero, sales of samples and small quantity sales (ship- 
ment of five pieces or less per month). Public Document Number 67 at 
15, exhibits B-1-G to B-1-L. In its supplemental questionnaire 
response, NTN went on to define these various transactions with more 
specificity, but did not set out any relevant data. Public Document Num- 
ber 90 at 4-7. Commerce, however, had specifically requested more data 
on these transactions in its deficiency letter. Public Document Number 
80 at 2. Therefore, this Court remands this issue for reconsideration by 
Commerce. 


2. “All Other Rate”: 


For manufacturers and exporters who were not covered in this review, 
a prior review, or in the original less-than-fair-value (“LTFV”) inves- 
tigation, and who had therefore received the LTFV “all other” cash 
deposit rate, Commerce used an “all other” rate of 45.95%. Final 
Results, 57 Fed. Reg. at 4,974. After the correction of various clerical 
errors, Commerce revised the “all other” rate in the amendment to the 
final results, determining it to be 21.49%. Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan; Amendment to 
Final Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 
at 9,105. 

Timken asserts the adoption of the “all other” rate of 21.49% is con- 
trary to 19 U.S.C. § 1675(a)(2) (1988) and to 19 C.ER. § 353.22(e) (1992) 
which requires that antidumping duties for unreviewed firms be 
assessed automatically at the cash deposit rate established in the origi- 
nal investigation.! Timken’s Brief at 20-21. In the original investiga- 
tion, Commerce determined the “all other” cash deposit rate to be 
36.52%. Amendment to Final Determination of Sales at Less Than Fair 


1 19 CER. § 353.22(e) “Automatic assessment of duty” states in part: 


(1) For orders, if the Secretary does not receive a timely request under paragraph (a)(1), (a)(2), or (a3) of this 
section, the Secretary, without additional notice, will instruct the Customs Service to assess antidumping duties on 
the merchandise described in paragraph (b) of this section at rates equal to the cash deposit of, or bond for, esti- 
mated antidumping duties required on that merchandise at the time of entry, or withdrawal from warehouse, for 
consumption and to continue to collect the cash deposits previously ordered. 

(2) Ifthe Secretary receives a timely request under paragraph (a)(1), (a)(2), or (a)(3) of this section, the Secretary 
in accordance with paragraph (e)(1) of this section will instruct the Customs Service to assess antidumping duties, 
and to continue to collect the cash deposits, on the merchandise not covered by the request. 


(Emphasis added). 
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Value and Amendment to Antidumping Duty Order; Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From Japan, 52 
Fed. Reg. 47,955 (Dec. 17, 1987). Therefore, Timken argues, 36.52% 
should be the “all other” cash deposit rate for this review. Timken’s 
Brief at 21-27. 

In addition, Timken argues that Commerce’s use of the new “all 
other” rate is contrary to the reasoning articulated by Congress when it 
amended the antidumping duty statute to make administrative reviews 
conditional upon a request by an interested party. Id. at 22-25. 

In the alternative, Timken urges this Court to order Commerce to 
adopt an “all other” cash deposit rate based on the highest rate, includ- 
ing best information otherwise available rates, for any firm with ship 
ments during the period of the administrative review. Tiinken indicates 
that the rate established for Koyo Seiko Company Ltd. in the first pub- 
lished final results determination, 23.24%, was the highest rate for any 
firm with shipments in the review period. Timken’s Brief at 26-27. 

Commerce, too, requests a remand, but only to establish Koyo’s 
23.24% as the “all other” rate, as it is the highest rate for any firm with 
shipments during the period of the administrative review. Defendant 
refutes Timken’s position by asserting, as it has done before, that no 
statute or regulation requires Commerce to retain the original deposit 
rate as the “all other” rate for unreviewed firms and that it was obli- 
gated to revise its prior practice of establishing two separate rates 
because the Customs Service was unable to administer two separate 
rates. Commerce, therefore, adheres to its decision that it properly 
decided to revise the “all other” rate after correction of 6lerical errors. 
Defendant’s Brief at 8-11. 

This Court adheres to its decision on this issue in Federal-Mogul 
Corp. v. United States, 17CIT __,__—_—«, 822 F. Supp. 782, 788 (1993), 
based on the rationale stated therein. This Court finds that Commerce’s 
use of a new “all other” rate calculated during this administrative 
review for unreviewed companies for which a previous “all other” cash 
deposit rate was established is not in accordance with law. This issue is 
remanded to Commerce for reinstatement of the “all other” cash deposit 
rate established in the original investigation, 36.52%. Amendment to 
Final Determination of Sales at Less Than Fair Value and Amendment 
to Antidumping Duty Order; Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From Japan, 52 Fed. Reg. 47,955. 


3. Deduction of Profits From Exporter’s Sales Price 


Timken alleges Commerce improperly failed to deduct related-im- 
porter resale profits in calculating ESP asserting that Congress 
intended such a deduction be made. Timken asserts that this failure 
undermines the concept of ESP and deprives U.S. industry of the rem- 
edy afforded by law. According to Timken, allowing the reseller (the 
importer) to retain its profit artificially inflates USP and reduces dump- 
ing margins. Timken respectfully disputes this Court’s previous deci- 
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sions on this issue, which have upheld Commerce’s failure to deduct 
importer resale profits. Tiniken’s Brief at 28-33. 

Anticipating defendant’s objection to this argument, Timken claims 
this issue is properly before the Court even though Timken did not raise 
it at the administrative level, as it is not necessary to raise futile issues at 
the administrative level solely to preserve them for judicial review. Tim- 
ken asserts the futility doctrine applies here because Commerce has 
clearly expressed its position on this issue in numerous past proceedings 
and to have raised the issue before Commerce would have served no 
good purpose. Finally, Timken states there is no prejudice to Commerce 
by Timken raising this issue before the Court. Timken’s Brief at 33-35. 

Because Timken did not raise this issue before Commerce or in its 
complaint and this Court denied Timken’s motion for leave to amend 
the complaint to raise this issue, defendant argues this issue is not prop- 
erly before this Court for review. In the alternative, defendant points out 
the previous occasions on which this Court has rejected Timken’s argu- 
ment on this issue and urges this Court to do so again. Defendant’s Brief 
at 11. 

Both defendant-intervenors Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”) and defendant-intervenors NSK Ltd and NSK 
Corporation (“NSK”) argue that Timken’s arguments regarding this 
issue should not be considered by this Court because the issue was not 
properly raised by Timken in its complaint. Memorandum of Points and 
Authorities in Opposition to Plaintiff's Motion for Judgment on the 
Agency Record (“Koyo’s Brief”) at 8; Memorandum of Points and Autho- 
rities in Opposition to Plaintiff's 56.2 Motion for Judgment on the 
Agency Record (“NSK’s Brief”) at 2. 

Timken, by motion filed April 1, 1993, attempted to amend its com- 
plaint to include this issue. This Court rejected Timken’s motion by an 
order dated April 13, 1993. Although Timken did not exhaust its admin- 
istrative remedies, this Court agrees that it would have been futile to do 
so and deems this issue is properly before the Court. 

However, having already ruled against Timken on this issue on 
numerous occasions, this Court rejects Timken’s arguments. This 
Court has consistently held that Commerce is not required to deduct the 
profits of an importer from its calculation of ESP See, e.g., Timken Co. v. 
United States, 16 CIT 429, 437, 795 F. Supp. 438, 445 (1992); see also 
Timken Co. v. United States, 10 CIT 86, 102-11, 630 F. Supp. 1327, 
1341-48 (1986). This Court adheres to those decisions and, therefore, 
Commerce’s action regarding this issue is affirmed. 


4. COS Adjustment to FMV for Forgiven VAT: 


Timken alleges Commerce erred in making a circumstance of sale 
adjustment to foreign market value for the Japanese consumption tax 
forgiven on exports. Timken states Commerce acted contrary to 19 
US.C. § 1677a(d)(1)(C) (1988) which requires an upward adjustment to 
USP for VAT not collected on exports to the United States, to make USP 
comparable to home market prices that already include the fully 
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assessed VAT. In accordance with this provision, decisions of this Court 
and Zenith Elec. Corp. v. United States, 988 F.2d 1573 (Fed. Cir. 1993), 
reh’g, en banc, denied, 1993 U.S. App. LEXIS 10,358 (Fed. Cir. 1993), 
Timken urges this Court instruct Commerce to recalculate the margin 
with an adjustment only to USP and without a COS adjustment to FMV. 
Timken’s Brief at 36-40. 

Defendant agrees with Timken and requests that this issue be reman- 
ded for a recalculation of the dumping margins without a COS adjust- 
ment. Defendant’s Brief at 11-12. 

In Zenith, the Court of Appeals for the Federal Circuit held that Com- 
merce may not use a COS adjustment to account for home market VAT. 
Zenith, 988 F.2d at 1580-82. The Court noted that adjusting USP alone 
distorted the dumping margin, as a result of a “multiplier effect” 
inherent in the way taxes are assessed. Jd. at 1578. The Court, however, 
concluded that this distortion is inevitable and was clearly contem- 
plated by Congress. Jd. at 1580-82. The Court held the exporters 
responsible for the multiplier effect and did not require any accounting 
or compensating for the effect. Jd. In what is clearly dicta, the Court did, 
however, contemplate that Commerce could eliminate the multiplier 
effect by adjusting USP by amount, rather than by rate, of ad valorem 
tax. Id. at 1582. The dicta appear in footnote 4: 


[19 U.S.C. § 1677a(d)(1)(C)] by its express terms allows adjustment 
of USP in the amount of taxes on the merchandise sold in the coun- 


try of exportation. While perhaps cumbersome, Commerce may 
eliminate the multiplier effect by adjusting USP by the amount, 
instead of the rate, of the ad valorem tax. 


Id. 

On the basis of that language, NTN and NSK suggest this Court 
require Commerce adjust USP in this case by the amount, and not the 
rate, of the forgiven VAT. NTN’s Brief at 14-16; NSK ’s Brief at 5-11. 
Timken disagrees, arguing.Commerce must not adhere to the method 
ology suggested in the Zenith footnote as it is contrary to the substantive 
holding of the case. Plaintiff's Reply to Defendant’s and Defendant- 
Intervenors’ Responses to Plaintiff's Motion for Judgment on the Agency 
Record (“Timken’s Reply”) at 16-25. 

This Court has already decided this issue and has found that footnote 
4 is clearly at odds with the body of Zenith and the language of the stat- 
ute. Federal-Mogul Corp. v. United States,17CIT__, , 834 F Supp 
1391, 1396-97 (1993) . This Court declines to depart from its previous 
interpretation of Zenith, which is to require Commerce adjust USP by 
the rate of VAT forgiven in the foreign market, and not by the amount of 
forgiven VAT. Id. 

Therefore, this issue is remanded so that Commerce may apply the 
rate of Japanese VAT forgiven to USP calculated at the same point in the 
stream of commerce where the Japanese VAT is applied for home mar- 
ket sales, and add the resulting amount to USP. without a COS adjust- 
ment to FMV. 
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5. Collection of Antidumping Duties in Free Trade Zone: 


Commerce neither obtained information regarding TRBs admitted 
into a foreign trade zone nor required the collection of antidumping 
duty deposits on the merchandise. Final Results, 57 Fed. Reg. at 4,961. 
Timken contests this treatment. Timken’s Brief at 41-49. 

Timken alleges Commerce improperly determined that “entry” of 
merchandise pursuant to the antidumping law takes place only upon 
release of the merchandise into the U.S. customs territory and not upon 
its arrival into the geographic confines of the U.S. Timken argues that as 
the focus of the antidumping law is on importation of subject merchan- 
dise and that importation occurs when merchandise enters the geo- 
graphic U.S., the deposit of antidumping duties should occur upon entry 
of subject merchandise into FTZs. In addition, Timken points out that 
foreign merchandise within a FTZ is considered imported for purposes 
of all U.S. laws except the customs laws of the United States (19 U.S.C. 
§ 81c). Timken then argues the antidumping duty statute is not part of 
the customs law of the United States. Therefore, Commerce should be 
required to collect antidumping duties upon the importation into a FTZ 
of merchandise subject to an antidumping duty order. Timken’s Brief at 
45-48. 

Timken also argues that proper reading of the FTZ Act, the anti- 
dumping law and a newly-promulgated regulation, which requires 
importers of subject merchandise to elect privileged status for imports 
to FTZs, compel Commerce to impose antidumping duties on goods 
transferred into FTZs. Id. at 41-45, 48-49; see 15 C.ER. § 400.33(b) 
(1992) (effective from April 6, 1992). 

Defendant responds by arguing that the reference to “entry” of mer- 
chandise in the antidumping statute unambiguously refers to the 
release of merchandise into the customs territory of the United States 
and does not refer to merchandise admitted into a FTZ. Defendant fur- 
ther argues that the reference to “customs laws” in the FTZ Act 
(19 U.S.C. § 81c) does include antidumping laws, thus exempting mer- 
chandise in a FTZ subject to an antidumping duty order from assess- 
ment of antidumping duties. Defendant points out that the regulation to 
which Timken refers requiring importers of merchandise subject to an 
antidumping duty order to elect privileged status for the merchandise 
was not effective until after the review period and publication of the 
final results in this case. Therefore, 15 C.FR. § 400.33(b) does not grant 
Commerce the authority to order the merchandise in question to be 
admitted into FTZs under privileged status. Defendant’s Brief at 12-14. 

This Court has previously ruled on this issue and adheres to its 
decision in Torrington Co., 17 CIT at , 818 F Supp. at 1572 (1993); 
see also Torrington Co. v. United States, 17CIT____,_—_—«, 826 F. Supp. 
492, 494 (1993). This Court finds that the Foreign Trade Zone statute 
on its face exempts foreign merchandise within a FTZ from the imposi- 
tion of antidumping duties and from being subject to an antidumping 
administrative review until that merchan dise is brought into the US. 
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customs territory, unless some other provision of the Foreign Trade 
Zone statute or the regulations promulgated thereunder require other- 
wise. Torrington Co.,17 CIT at __, 818 F. Supp. at 1572; see also 
Torrington Co.,17 CIT at _, 826 F. Supp. at 494. At the time of the 
imports in question, there was no statute or regulation that required 
that antidumping duties be imposed on merchandise imported into a 
FTZ or that such merchandise must be subjected to an antidumping 
administrative review until the merchan dise entered U.S. customs 
territory. 

Subsequent to the issuance of the final results at issue, the FTZ Board 
revised its regulations to provide that merchandise subject to an anti 
dumping or countervailing duty order which enters an FTZ would be 
marked “privileged” and, thereby, subject to antidumping and coun ter- 
vailing duty laws. See 15 C.ER. § 400.33(b)(2) (1992).? 

The merchandise here involved, having been imported into the FTZs 
as “nonprivileged” merchandise, was transformed in the FTZs into 
articles not covered by the antidumping duty order on TRBs, and is not 
subject to the antidumping order. Thus, Commerce’s decision on this 
issue is affirmed. 


6. Clerical Errors: 

Timken alleges certain clerical errors were committed by Commerce. 
Timken notes, with respect to NTN, that Commerce’s cost test was per 
formed before sets were split into cups and cones and that, therefore, all 


home market sales are not likely to have been identified for comparison 
purposes. NTN disagrees, asserting Commerce should develop pro 
gramming language to correct the problem without performing the cost 
of production test after splitting. NT'N’s Brief at 17. Timken also notes, 
with respect to Koyo, that a computer programming error resulted in 
the deduction of certain expenses twice. Commerce agrees that these 
errors occurred and that this case should be remanded for correction. 
Defendant’s Brief at 16. 

Therefore, this case is remanded to Commerce for correction of the 
computer programming error with respect to Koyo and the cost test 
with respect to NTN. 

Timken also asserts that Commerce committed a computer program- 
ming error with respect to one firm’s TRBs because the program pro- 
vided that, to deem below-cost sales to have occurred over an extended 
period of time, the sales must have occurred within three months of each 
home market sales period. Timken argues that Com merce should cor- 
rect the program so that below-cost sales in any three-month period 


2 Section 400.33(b), which became effective April 6, 1992, provides the following: 


(b) Restrictions on items subject to antidumping and countervailing duty actions—(1) Board policy. Zone proce- 
dures shall not be used to circumvent antidumping (AD) and countervailing duty (CVD) actions under 19 CFR 
parts 353 and 355. 

(2) Admission of items subject to AD/CVD actions. Items subject to AD/ CVD orders or items which would be 
otherwise subject to suspension of liquidation under AD/CVD procedures, it they entered U.S. Customs territory, 
shall be placed in privileged foreign status (19 CFR 146.41) upon admission to a zone or subzone. Upon entry for 
consumption, such items shall be subject to duties under AD/CVD orders or to suspension of liquidation, as 
appropriate, under 19 CFR parts 353 and 355. 
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would signal below-cost sales over an extended period of time for the 
entire review period. Defendant’s Brief at 14. 

Commerce responds that no error occurred and that the program 
functioned properly. Commerce explains that during the review period, 
the firm at issue entered TRBs that were sold during different fiscal 
years and, therefore, reported home market sales with corresponding 
dates of sale. Because the home market sales were not made during the 
same period of time, to determine whether below-cost sales were made 
over an extended period of time, Commerce considered sales that were 
made during different fiscal years separately and applied its three- 
month extended period of time test to sales made during a particular fis 
cal year, not to sales made during the entire period. Commerce then cal- 
culated FMV based upon the annual weighted-average net price for each 
fiscal year. Commerce maintains that since it considered home market 
sales made during different fiscal years separately, the program func- 
tioned as intended, applying the three-month test period to the sales 
made during each fiscal year. Defendant’s Brief at 14-15. NTN agrees 
with Commerce. NTN’s Brief at 16-17. 

For below-cost sales to be disregarded in the determination of foreign 
market value, the below-cost sales must be made in substantial quanti- 
ties and over an extended period of time.19 U.S.C. § 1677b(b) (1988). In 
sum, Timken alleges that Commerce has improperly required that these 
two requirements be met for each fiscal year of sales. This Court sees no 
basis for such an allegation and, finding Commerce acted reasonably 
and in accordance with law, affirms Commerce’s action as to this issue. 

CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to 
Commerce for: (1) reconsideration of its exclusion of sample sales and 
sales allegedly made outside the ordinary course of trade; (2) reinstate 
ment of the “all other” cash deposit rate established in the original 
investigation; (3) application of the rate of Japanese VAT forgiven to 
USP calculated at the same point in the stream of commerce where the 
Japanese VAT is applied for home market sales, and addition of the 
resulting amount to USP without a COS adjustment to FMV; and 
(4) correction of clerical errors, namely correction of a computer pro- 
gram and a cost test performed. Commerce’s determination is affirmed 
in all other respects. Remand results are due within ninety (90) days of 
the date this opinion is entered. Any comments or responses are due 
within thirty (30) days thereaftet. Any rebuttal comments are due 
within fifteen (15) days of the date responses or comments are due. 
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(Slip Op. 94-142) 


CERAMICA REGIOMONTANA, S.A., CERANICAS Y PISOS INDUSTRIALES DE 
CULIACAN, S.A. DE C.V, AND INDUSTRIAS INTERCONTINENTAL, S.A., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 89-06-00323 


(Dated September 14, 1994) 


JUDGMENT 


MusGRAVE, Judge: This Court having received and reviewed the 
Department of Commerce, International Trade Administration (“Com- 
merce”) Results of Redetermination Pursuant to Court Remand Cer- 
amica Regiomontana, S.A. et al. v. United States, Slip Op. 94-74 (May 5, 
1994), 

IT IS HEREBY ORDERED, ADJUDGED, and DECREED: that the Remand 
Results filed by Commerce are affirmed in all respects, and it is further 

ORDERED, ADJUDGED, and DECREED: that since all other issues have 
been decided, this case is dismissed. 


(Slip Op. 94-143) 


NIDEC CorP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-07-00507 


(Dated Septebmer 15, 1994) 


JUDGMENT 


AQUILINO, Judge: This case having been tried de novo; and the court 
having rendered decision herein, 18 CIT , Slip Op. 94-138 (Sept. 1, 
1994), directing the parties to consider submission of a proposed form of 
final judgment, which they have done. Now, therefore, in conformity 
with said decision and the parties’ proposed form of judgment, it is 

ORDERED that entries numbered 0440527-6 and 0440535-9 be, and 
they hereby are, severed and dismissed from this case; and it is fur ther 
hereby 

ORDERED, ADJUDGED and DECREED that the goods designated on the 
commercial invoices herein as Model No. 5540-54FX-04 and Model No. 
5540-54FX-05B are correctly classifiable under subheading 8501.10.60 
of the Harmonized Tariff Schedule of the United States as electric 
motors of an output of 18.65 Watts or more but not exceeding 37.5 
Watts; and it is further hereby 

ORDERED, ADJUDGED and DECREED that the United States Customs Ser- 
vice reliquidate under subheading 8501.10.60 of the Harmonized Tariff 
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Schedule of the United States the subject merchandise covered by the 
entries listed on the schedule below and refund all excess duties paid 
thereon, together with interest as provided by law, the summons having 
been filed herein on July 15, 1991. 


SCHEDULE 


Protest No. Entry No. 


3001-90-101435 004-0434649-6 
004-0382798-3 
004-0384689-2 
004-0380757-1 
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